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PREFACE

This project has been funded with support from the European Commission (TEM-
PUS InterEULawEast project No. 544117). This publication reflects the views only of
the authors, and the Commission cannot be held responsible for any use which may
be made of the information contained therein.

This Textbook will contribute to the promotion of the European Law and increase
the legal culture of not only students but public at large in all the countries involved
in the project. The authors’ objective was to encourage and provide an excellent foun-
dation for the prospective Master’s students in promoting and affirming the European
values.

One of the goals of the TEMPUS InterEULawEast Project is the implementation
of the Master’s Programme “International and European Law” which is introduced
within the TEMPUS InterEULawEast Project. Therefore, the experts from the Eu-
ropean Union and teachers from co-beneficiary institutions are preparing all the nec-
essary logistic and scientific materials for achieving this goal. This also serves to
disseminate the knowledge and to gain results that will last after the project lifetime.
Publishing of this book represents one of the achievements of the abovementioned
goals and a contribution to the International and European Law Master’s Programme.

The authors’ intention is to collect in one book their knowledge and experience
in teaching the European law issues and to present how to use different sources of
European Law for research. Furthermore, their intention is to present in one book the
representative European Court of Justice case law regarding four market freedoms.

This Textbook has two volumes. The first volume gives a clear overview of follow-
ing themes: Fundamentals of the EU, Introduction to the EU law, EU’s institutional
structure, EU Citizenship. The second volume describes: Four market freedoms, Eu-
ropean Company law, European Competition law.

As a result of studying the material presented in the textbook, students

ought to know:

* the basic rules of international, European and national law in different spheres
of relations;

» the main features of the EU, the goals and objectives, structure, procedure for
settlement of disputes within the organization;
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* the correlation between international and European law and national law of the
Member States;
* the framework of categories and concepts of the discipline

should be able to:

* interpret international acts and national legislation competently;

* apply the international and national legal norms to the relevant relations;

» use scientific and reference books on the topics of the disciplines;

+ apply the knowledge gained in the process of studying the discipline in law-mak-
ing and law enforcement;

should master:

» skills of implementing international and national law;

» skills of participating in the resolution of disputes in the relations studied;
» skills of expert evaluation.

The following student’s competences are formed as a result of the course:

a) general culture:

« awareness of the social significance of a future profession, sufficient profession-
al sense of justice;

* culture of thinking, ability to synthesize and analyze, the perception of informa-
tion, setting goals and choosing the ways of achieving them;

» ability to build oral and written utterances logically and offer clear arguments;

* intolerance towards corrupt behavior, promotion of the respect for human rights
and the law;

* striving for self-development, improving qualifications and skills;

* ability to analyze socially significant problems and processes;

b) professional competences:

in the regulatory activities:

« ability to participate in the development of regulatory legal acts in accordance
with the profile of the professional work;

in the law enforcement activities:

» ability to carry out professional activity on the basis of a developed sense of
justice, legal thinking and legal culture;

+ ability to make decisions and take legal action in strict accordance with the law;

* ability to apply the EU law, to implement the substantive and procedural law in
the professional activity;

Preface 11



» ability to qualify the facts and circumstances legally correctly;

* possession of skills to prepare legal acts;

» ability to correctly and fully reflect the results of professional work in legal and
other documentation;

» ability to interpret different legal acts;

» ability to give qualified legal opinions and advice in specific types of legal work;

in educational activities:
» ability to provide effective legal education.

The possibilities of distributing the information through modern information tech-
nologies should be actively used by students. The Internet resources are clearly and
simply presented by using figures and a descriptive way of presenting each Internet
source. Knowledge and experience in researching within the relevant sources of EU
law and other information is of utmost importance for Master’s students as well as for
others who study and research the EU topics.

Students will be able to find materials using different electronic and educational
resources, including:

Institutes, bodies and agencies of the EU

European Council // http://www.consilium.europa.eu/en/european-council/

Council of the European Union // http://www.consilium.europa.eu/en/home/

European Commission // http://www.ec.europa.eu

European Parliament // http://www.europa.eu/about-eu/institutions-bodies/euro-
pean-parliament/index_en.htm

Court of Justice of the European Union // http://www.curia.europa.eu

European Court of Auditors // http://www.europa.eu/about-eu/institutions-bodies/
court-auditors/index_en.htm

European Central Bank // http://www. europa.eu/about-eu/institutions-bodies/ecb/
index_en.htm

European External Action Service (EEAS) // http://www.europa.eu/about-eu/insti-
tutions-bodies/eeas/index_en.htm

European Economic and Social Committee (EESC) // http://www. europa.eu/
about-eu/institutions-bodies/eesc/index_en.htm

Committee of the Regions of the EU (Cor) // http://www.cor.europa.eu/en/Pages/
home.aspx.

European Investment Bank (EIB) // http://www.europa.eu/about-eu/institu-
tions-bodies/eib/index_en.htm
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European Ombudsman // http://www.europa.eu/about-eu/institutions-bodies/om-
budsman/index_en.htm

European Data Protection Supervisor (EDPS) // http://www.europa.eu/about-eu/
institutions-bodies/edps/index_en.htm

European Personnel Selection Office // http://www.europa.eu/epso/index_en.htm

Civil Service of the European Commission // http://www.ec.europa.eu/civil_ser-
vice/index_en.htm

Interinstitutional bodies // http://www.europa.eu/about-eu/institutions-bodies/in-
terinstitutional-bodies/index_en.htm

European Judicial Network in civil and commercial matters // http://www.ec.eu-
ropa.eu/civiljustice

JUrisdiction Recognition Enforcement (JURE) database // http://www.eur-lex.eu-
ropa.eu/collection/n-law/jure.html

Database from the European Court of Justice // http://www.curia.europa.eu/juris/
recherche.jsf?language=en

Databases of EU Member States

Austria — Rechtsinformationssystem — http://www.ris.bka.gv.at

Belgium — Moniteur belge — http: //www.justice.belgium.be/fr/service_public_
federal_justice/organisation/moniteur_belge

Bulgaria — State Gazette — http://www.dv.parliament.bg/DVWeb/index.faces

Croatia — Narodne novine // http://www.digured.hr

Cyprus — CyLaw // http://www.cylaw.org

Czech Republic — Zakony pro lidi // http: // www. zakonyprolidi.cz

Denmark — Retsinformation.dk // https://www.retsinformation.dk

Estonia — Riigi Teataja // https://www.riigiteataja.ee

Finland — Finlex // http://www.finlex.fi/fi

France — Légifrance // http://www.eur-lex.europa.eu/n-lex/info/info_fr/index_
en.htm

Germany — Gesetze im Internet // http://www.gesetze-im-internet.de

Greece — EBvikd Tunoypaeio // http://www.eur-lex.europa.eu/n-lex/info/info_gr/
index_en.htm

Hungary — National Legislative Database // http://www.eur-lex.europa.eu/n-lex/
info/info_hu/index_en.htm

Ireland — Irish Statute Book web site (eISB) // http://www.irishstatutebook.ie

Italy — Normattiva // http://www.normattiva.it

Latvia — Latvijas Véstnesis // http://www.vestnesis.lv

Lithuania — Lithuanian law online // http://www?3.Irs.lt/dokpaieska/forma_e.htm
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Luxembourg — Legilux // http://www.legilux.public.lu

Malta — LAWS OF MALTA // http://www.eur-lex.europa.eu/n-lex/legis_mt/malta.
lawsen_form_en.htm

Netherlands — Wet-en Regelgeving // http://www.overheid.nl

Poland — Internetowy System Aktow Prawnych — ISAP // http://www.isap.sejm.
gov.pl/index.jsp

Portugal — Digesto // http://www.eur-lex.europa.eu/n-lex/info/info_po/index_
en.htm

Romania — Romanian legal database // http://www.clr.ro/rep_dil_2002/rep.aspx

Slovakia — Jednotny automatizovany systém pravnych informacii — JASPI - WEB
// http://www.jaspi.justice.gov.sk/jaspiw1/jaspiw_mini_fr0.htm

Slovenia — Register predpisov Slovenije // http://www.zakonodaja.gov.si

Spain — Boletin Oficial del Estado // http://www.boe.es

Sweden — lagrummet.se // http: www.lagrummet.se

UK - Legislation.gov.uk // http://www.legislation.gov.uk

Documents for all topics

Treaty establishing the European Coal and Steel Community <http://www.eur-lex.
europa.eu/legal-content/EN/TXT/?uri=URISERV:xy0022>

Treaty establishing the European Atomic Energy Community <http://www.eur-
lex.europa.eu/legalcontent/EN/TXT/?uri=CE-LEX:12012A/TXT>

Treaty amending, with regard to Greenland, the Treaties establishing the European
Communities [1985] OJ. L 29.

Single European Act [1986] OJ C 120, p. 96.

EEA Agreement 1992 <http://www.efta.int/legal-texts/eea>

Treaty on European Union <http://www.eur-lex.europa.eu/legal-content/EN/TX-
T/?uri=CELEX:12012M/TXT>

Charter of Fundamental Rights of the European Union [2012] OJ C 326, p. 391-
407.

Treaty of Nice [2001] OJ. C 80.

Treaty of Lisbon 2007 <http://www.eur-lex.europa.eu/legal-content/EN/TX-
T/?uri=CELEX:12007L/TXT>

Consolidated version of the Treaty establishing the European Atomic Energy
Community [2012] OJ C 327, p. 1-107.

Consolidated version of the Treaty on the Functioning of the European Union
[2012] OJ C 326, p. 47-390.

Treaty on the Functioning of the European Union (Consolidated version) <http://
www.eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012E/TXT>
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ABBREVIATIONS

Art. — article

CFSP — the Common Foreign and Security Policy

EC — the European Community

ECB — the European Central Bank

ECJ — the European Court of Justice

ECR — European Court Reports

ECSC - the European Coal and Steel Community

ECHR - the European Convention on Human Rights

EEA — the European Economic Area

EEC — the European Economic Community

EMU — Economic and Monetary Union

ESCB — European System of Central Banks

EU — the European Union

EU-Nice —Treaty of Nice amending the Treaty on European Union, the Trea-
ties establishing the European Communities and certain related acts

Treaty of Lisbon — Treaty of Lisbon amending the Treaty on European Union
and the Treaty establishing the European Community, signed at Lisbon, 13
December 2007

MS — the Member State of the EU

OJ — ‘Official Journal of the European Community’, ‘Official Journal of the
European Union’

SEA — the Single European Act

TEA — the Treaty establishing the European Atomic Energy Community

TEC — the Treaty on the European Community

TEEC — the Treaty establishing the European Economic Community

TEU — the Treaty on the European Union

TFEU — the Treaty on the Functioning of the European Union
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IPEJINCJIOBUE

[laHHbIN MpOeKT peasu3yeTcs Py PUHAHCOBOM MoAepkKke EBporielickoii Komuc-
cun (mpoekt TEMPUS InterEULawEast No. 544117). YueOHHMK OTpa’kaeT TOJIBKO
TOYKY 3peHHsI aBTOPOB, U KoMuccHst He HeCET OTBETCTBEHHOCTH 3a F060€e HCTI0Ib30-
BaHMe COfieprKallieiics B HeM MHQOpMaLvH.

Ianubili yueOHUK OyfeT criocoOCTBOBATh MPOJBIYKEHUIO €BPOTIEHCKOTO TIpaBa U
TIOBBIIIIEHHIO TTPABOBOM KYJ/IBTYPHI HE TOJIBKO CTYZEHTOB, HO U IIMPOKOW MyO/IMKH BO
BCeX CTpaHax, YYaCTBYIOIIWX B MMpoeKTe. ABTopamMu Oblia TOCTaB/IeHa 1[eJib MOOoIIIpe-
HUs 1 obecrieueHrs1 HazyieXkaleld 06pa3oBaresibHOM 0a3bl /1S TOTeHLMATBHBIX CTY-
JIeHTOB-MarvMCTpOB, a TakXKe [JIsi TIPOJBMXKeHHsI U YTBePKJeHUsI eBPOTIelCKUX LieH-
HOCTel.

Opnotii u3 1eneii mpoekta TEMPUS InterEULawEast siBasieTcsi Takyke peayn3a-
LMl MaruCTepCKOU rporpamMmmbl «MeXayHapoJHOe U eBPOIelCKoe MpaBo», KOTopast
Obula pa3paboraHa B pamMKax npoekta. Takum o6pa3om, KcrepTsl u3 EBporieiickoro
Coto3a ¥ TiperofjaBate/i YHUBEPCUTETOB KOHCOPLIMyMa MOATOTOBU/IN BCe HEOOXOM-
Mble yueOGHO-MeTouueCcKre MaTepraIbl Ji7ist JOCTHXKEHUS] ITOU LIe/Th. DTO TakKe CJTy-
JKUT JIJ1s1 TIe/Td PacripoCTpaHeH st 3HaHWH 1 TIO/TyYeHHBIX Pe3y/IbTaToB, KOTOPbIe OyayT
TMPOZ0/KaTh UCTI0/Ib30BaThCs U MOCIIe 3aBepiiieHus rpoekTa. M3naHue JaHHOW KHUTH
Tpe/ICTaB/sieT co00¥ OJHO U3 CPe/ICTB JOCTIKEHHS BhIIIeYKa3aHHBIX 1ieield ¥ BKJIa[
B peasi3alj|io MarucTepckoi mporpamMmmal “MekIyHapoZHOe 1 eBpOTieliCKoe TIpaBo™.

HamepeHrie aBTOPOB COCTOUT B TOM, UTOObI COOpaTh B OIHON KHUTe CBOM 3HAHMS
Y OTIBIT B 00y4YeHHHU eBPOTelCKOMY TpaBy M 00bSCHUTH, KAKUM 00pa30M HCTI0Jb30-
BaTh pa3/IMUHble MICTOUHUKY eBPOMeNCKOro rpasa fJl HayuHbIX HCCaejoBaHuN. Kpo-
Me TOT0, OHH TIOCTapaMCh NIPeICTaBUTh B OFHOM KHUTe aKTya/lbHYIO Mpelie/leHTHYIO
MpakTUKy EBpOIMeNcKoro cyzia B OTHOIIEHUH UeThIpeX PhIHOYHBIX cBoOo EC.

B pe3ynbrare u3yueHuss MaTepuasa, Mpe/iCTaB/IeHHOr0 B yueOHUKe, MarucTp
00/ICeH 3HAMb:

OCHOBHbIe HOPMbI Me)K/lyHapOZIHOT0, eBPOIeliCKOro Ipasa U HallMOHa/IbHOIO I1pa-
Ba B pa3/IMYHBIX chepax OTHOLIEHHUH;
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ocobenHocty EC, Ljenu U 3afauu, CTPYyKTYpY, NMOPSJOK paspelleHsi CIIOpOB B
paMKax 3TOM OpraHu3aliy;

COOTHOILIEHHEe HOPM MeJKAyHapOJHOrO, eBPOMEeMCKOro rnpaBa C HalMOHaJbHBIM
rpaBoM rocygapcrs-uneHos EC;

yMemb:

KBa/IM(PULIMPOBAHHO TOJIKOBATh MeXK[yHapOoZHble [OKYMEHTbl M HaljOHa/lbHOe
3aKOHO/|aTe/bCTBO;

oripe/iesisiTb IPUMEeHUMble MeXX/[yHapOHO-IIPaBOBble M BHYTPUIOCY/japCTBEHHbIe
HOPMbI K COOTBETCTBYIOLL{UM OTHOLLIEHHSIM;

M0JIb30BaThCsl HAyYHOM W CMPaBOYHOM JIMTepaTypol MO TeMaM H3ydaeMbIX
JVCLIUTLITVH;

NIPUMEHATh I[10JlyYeHHble B pe3y/bTaTe OCBOEHUS! [JUCLMIUVIMHBI 3HaHUS B
IIpaBOTBOPUECKOM U IIPaBOIIPUMEHUTE/IbHOM JlesiTe/IbHOCTH;

enademn:

TIOHSITUMHO-KaTeropuajbHbIM aririapaToM JUCIUTTAHB;

HaBbIKAMM peaji3al[i HOPM MEXIYHapOAHOTO W BHYTPUTOCYAapCTBEHHOTO
TpaBa;

HaBBIKaMH T10 yUaCTHIO B pa3pelIeHrH CIIOPOB B U3yYaeMbIX OTHOIIEHUSX;

HaBBIKAMH YKCIIEPTHOMN OI[eHKH.

Crenyrolyie KOMIeTeHIIMH 00yJaroLMXCsI CTYAeHTOB ()OPMUPYIOTCS B pe3ybTare
OCBOEHHS Kypca:

a) obwjeky1bmypHbie:

OCO3HaeT COIMAJBHYIO 3HAUMMOCTh CBOeM Oyayied mpodeccuu, obnazaet
JOCTaTOUHBIM YPOBHEM MPO¢eCCHOHATBHOTO TPABOCO3HAHMUS;

B/IafieeT Ky/bTYpO MBIIIeHHUs], CriocobeH K 000011eHHT0, aHa/T|3Y, BOCTIPUSTHIO
nH(OpMaIHH, MOCTaHOBKe 1Ie/TM ¥ BbIOOPY TyTel ee 10CTHKEeHUS;

criocobeH JIOTMYeCKd BEepHO, apryMeHTHPOBAaHO M SICHO CTPOMTh YCTHYIO U
MMCBbMEHHYIO0 peyb;

VMeeT HeTepryiMoe OTHOLIeHHe K KOPPYNLHOHHOMY IOBeZI€HHIO, YBa)KUTETbHO
OTHOCHUTCS K TIpaBy U 3aKOHY;

CTPEMUTCS] K CAMOPa3BUTHIO, TIOBBILIIEHHIO CBOEH KBaTM(PUKALMM U MacTepCTBa;

CrocobeH aHaIM3MPOBaTh COIMALHO 3HAUMMbIe TIPOO/IEMBI ¥ TIPOLIECCHI;

6) npocheccuoHanbHble KoMnemeHyuu:

8 HOpMOmeopUecKol OesimeabHOCMU:

criocobeH yuacTBOBaTh B pa3pab0TKe HOPMAaTHBHO-TTPABOBBIX AKTOB B COOTBETCTBUH
c npo¢usieM cBoel podeCCHOHANMBLHON AesATebHOCTH;
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8 NpasonpuMeHUmenbHOU desimeabHOCMU:

criocobeH 0CyIIeCTB/ISATh MTPOQe CCHOHABbHYIO JIesITeTbHOCTb Ha OCHOBE Pa3BUTOTO
TPaBOCO3HAHWUsI, TIPABOBOT'0 MBIIIIJIEHUs U TIPABOBOU KY/BTYPBI;

CrocobeH MPUHUMATh pellleHus] ¥ COBepIlaTh I0pUANYeCKUe eMCTBHS B TOUHOM
COOTBETCTBUH C 3aKOHOM;

criocobeH TMPUMEHSITh HOpPMaTWBHBIE A0KyMeHTbI EC, peann30BbIBaTh HOPMBI
MaTepHabHOTO Y TIPOIieCCyaIbHOTO TIpaBa B TIpodhe CCHOHAMBHOM /IeATeTbHOCTH;

CrocobeH 0pUANYeCKY MTPaBU/IBHO KBaTM(HULIMPOBaTh (haKThl M 00CTOSITETbCTBA;

BJIa/leeT HaBbIKaMU MO/ATOTOBKU IOPUANUECKUX JOKYMEHTOB;

criocobeH TMpaBWIBHO U TIOJHO OTPaXkaTh pe3y/bTaThl MpodeCcCHOHaNTbLHON
JlesiTe/IbHOCTU B IOPUINYECKON U MHOW JJOKyMeHTallWy;

crioco0eH TOJIKOBaTh Pa3/MyUHbIE MIPABOBbIE aKThI;

crniocobeH laBaTh KBaIM(PUIIUPOBaHHBIE FOPUANYECKHEe 3aK/TF0UeHHs] M KOHCYJIbTa-
LMY B KOHKPETHBIX BUZIAX FOPUJUUECKOU [1esiTe/IbHOCTH;

8 nedazo2uyeckoll 0essmenbHOCMU:
criocobeH 3QeKTUBHO OCYII[eCTB/ISATh TTPAaBOBOE BOCTIUTAHHE.

Bo3MokHOCTH pacripocTpaHeHusi MH(OPMAaL[MK T10CPeJCTBOM COBPEeMEHHBIX
HMH(GOPMaIIMOHHBIX TEXHOIOTHUMN NOKHBI aKTUBHO MCTIOMb30BaThCsl CTyAeHTaMHu.
ABTOPBI € 0/1aro;apHOCTHI0 0THECYTCA K 3aMeYaHUsIM U M0)KeTaHUAM YU TaTe /e,
[okTop ropuuueckux Hayk, ipodeccop Ilasen Buprokos

BopoHe)xckuii ToCyHUBepCUTET

ITokTop ropuuuecKrX Hayk, Ipodeccop
Opecckasi HallMOHAJTBHAS FOPUMYeCKast aKaleMHUsl Bsiuecnag Tynsikos
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CHAPTER 1. FUNDAMENTALS OF THE EUROPEAN UNION

As a result of studying the material of this chapter students must:

know:

the composition, structure and trends of legal regulation of relations in the EU
sphere,

goals, objectives and directions of reforming the legal regulation in the EU;

patterns of development of legal practice, including the judiciary, and its impor-
tance in the mechanism (system) of legal regulation in the EU;

state and development of international legal regulation in the relevant field;

relevant legislation, and (or) mechanisms of inter-sectoral institutions;

be able to:

apply legal norms in situations of gaps, conflicts of norms, complex interactions,
solve complex problems of law enforcement practice in the EU;

argue decisions taken, including being able to foresee the possible consequences
of such decisions;

analyze non-standard situations of law enforcement practice and to develop a va-
riety of solutions;

interpret legal acts in their interaction competently;

examine legal acts, including, in order to identify the provisions facilitating the
creation of conditions for corruption,

explain the effect of the law to their addressees.

possess:

skills for making legal written documents;

skills for drafting regulatory and individual legal acts;

skills for making oral presentations on legal matters, including, in competitive
proceedings, arguing and defending their points of view in oral debates;

skills for discussion, business negotiations, mediation in order to reach a compro-
mise between parties of a conflict;

skills for drawing up expert opinions;

skills for counselling citizens on legal issues in the sphere.
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1.1. The history of the European Union
1.1.1. Short history of the European Integration

The creation of the European Communities was inspired by plenty of people who
worked tirelessly towards the European project but in particular by such visionary
leaders as: Konrad Adenauer, Joseph Bech, Johan Beyen, Winston Churchill, Al-
cide De Gasperi,Walter Hallstein, Sicco Mansholt, Jean Monnet, Robert Schuman,
Paul-Henri Spaak, Altiero Spinelli. From resistance fighters to lawyers, the founding
fathers were a diverse group of people who held the same ideals: a peaceful, united
and prosperous Europe.

Six countries (Germany, Belgium, France, Holland, Italy and Luxembourg) agreed
to create the European Coal and Steel Community (hereinafter — ECSC).

France had suggested the ECSC to control Germany and to rebuild industry. Ger-
many wanted to become an equal player in Europe again and rebuild its reputation,
as did Italy. The Benelux nations hoped for growth and didn’t want to be left behind.
France, afraid that Britain would try and quash the plan, didn’t include them in initial
discussions, and Britain stayed out, wary of giving up any power and content with the
economic potential offered by the Commonwealth.

In order to manage the ECSC a group of ‘supranational’ (a level of governance
above the nation state) bodies was also created: the Council of Ministers, the Common
Assembly, the High Authority and the Court of Justice, all to legislate, develop ideas
and resolve disputes. It was from these key bodies that the later EU would emerge, a
process which some of the ECSC’s creators had envisaged, as they explicitly stated
the creation of a federal Europe as their long term goal.

The ECSC began to unite European countries economically and politically in order
to secure lasting peace.

A false step was taken in the mid 1950s when a proposed ‘European Defence Com-
munity’ among the ECSC’s six states was drawn up: it called for a joint army to be
controlled by a new supranational Defence Minister. The initiative had to be rejected
after France’s National Assembly voted it down.

However, the success of the ECSC led to the member nations signing two new
treaties in 1957, both called the Treaty of Rome.

The Treaties of Rome created the European Economic Community (hereinafter —
EEC) and the European Atomic Energy Community (hereinafter — Euratom).

The EEC formed a common market among the member nations, with no tariffs or
impediments to the flow of labor and goods. It aimed to continue economic growth
and avoid the protectionist policies of pre-war Europe. By 1970 trade within the com-
mon market had increased fivefold. There was also the Common Agricultural Policy
(CAP) to boost the members’ farming and to put an end to monopolies. The CAP,
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which wasn’t based on a common market, but on government subsidies to support
local farmers, has become one of most controversial EU policies.

Like the ECSC, the EEC created several supranational bodies: the Council of Min-
isters to make decisions, the Common Assembly (called the European Parliament
from 1962) to give advice, a court which could overrule member states and a commis-
sion to put the policy into effect.

The 1965 Brussels Treaty merged the commissions of the EEC, ECSC and Eurat-
om to create a joint and permanent civil service.

The 1960s was a good period for the economy, helped by the fact that EC countries
stopped charging customs duties when they traded with each other. They also agreed
on joint control over food production, so that everybody now had enough to eat — and
soon there was even a surplus in agricultural produce.

In the late 1960s a power struggle led to the need for unanimous agreements on key
decisions, effectively giving Member States a veto. It has been argued that this slowed
down the union by two decades.

Over the 1970s and 1980s the membership of the EEC expanded, with Denmark,
Ireland and the UK acceding in 1973, Greece in 1981 and Portugal and Spain in 1986.

Britain had changed its mind after seeing its economic growth lag behind the EEC,
and after the USA indicated it would support Britain as a rival voice in the EEC
to France and Germany. However, Britain’s first two applications were vetoed by
France. Ireland and Denmark, heavily dependent upon the UK economy, followed
it to keep pace and attempt to develop differently from Britain. Norway applied at
the same time, but withdrew after a referendum said ‘no’. Meanwhile member states
began to see European integration as a way to balance the influence of both Russia
and America.

The European regional policy started to transfer huge sums to create jobs and in-
frastructure in poorer areas. The European Parliament increased its influence in EC
affairs and in 1979 all citizens could, for the first time, elect their members directly.

The development of the union was slowed down in the 1970s, frustrating federal-
ists who sometimes referred to it as a ‘dark age’ in development. Attempts to create
an Economic and Monetary Union were drawn up, but derailed by the declining in-
ternational economy. However, impetus had returned by the 1980s, partly as a result
of fears that Reagan’s US was both moving away from Europe and preventing EEC
members from forming links with Communist countries in an attempt to slowly bring
them back into the democratic fold.

The remit of the EEC thus developed, and foreign policy became an area for con-
sultation and group action. Other funds and bodies were created including the Europe-
an Monetary System in 1979 and methods of giving grants to underdeveloped areas.
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The Treaty on Greenland (1984) meant that the treaties would no longer apply to
Greenland and established special relations between the European Community and
Greenland modelled on the rules which applied to overseas territories.

In 1987 the Single European Act (hereinafter — SEA) evolved the EEC’s role a step
further.

Now the European Parliament members were given the ability to vote on legisla-
tion and issues, with the number of votes depending on each member’s population.
Bottlenecks in the common market were also targeted.

In 1981, Greece became the 10th member of the EU and Spain and Portugal fol-
lowed five years later. In 1986 the Single European Act was signed. This was a treaty
which provided the basis for a vast six-year programme aimed at sorting out the prob-
lems with the free flow of trade across the EU borders and thus created the ‘Single
Market’. There was a major political upheaval when, on 9 November 1989, the Berlin
Wall was pulled down and the border between East and West Germany was opened
for the first time in 28 years, this lead to the reunification of Germany when both East
and West Germany were united in October 1990.

1.1.2. The Maastricht Treaty and the European Union

On 7% February 1992 European integration moved a step further when the Treaty
on European Union (better known as the Maastricht Treaty) was signed. This came
into force on 1 November 1993 and changed the EEC into the newly named European
Union.

The treaty identified five goals designed to unify Europe in more ways than just
economically. The goals are:

1) to strengthen the democratic governing of participating nations;

2) to improve the efficiency of the nations;

3) to establish an economic and financial unification;

4) to develop the “Community social dimension”;

5) to establish a security policy for involved nations.

The change was to broaden the work of the supranational bodies based around
three “pillars”: the European Communities, giving more power to the European Par-
liament; a common security/foreign policy; involvement in the domestic affairs of
member nations on “justice and home affairs”. In practice, and to pass the mandatory
unanimous vote, these were all compromises away from the unified ideal. The EU
also set out guidelines for the creation of a single currency, although when this was
introduced in 1999 three nations opted out and one failed to meet the required targets.
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In 1993 the Single Market was completed with the ‘four freedoms’ of: movement
of goods, services, people and money.

In December 1991 in Maastricht, the Member States decided to initiate the next
stage of their integration, viz. Economic and monetary union (hereinafter — EMU),
implying a single monetary policy necessary for the management of a single currency,
and the convergence of national economic policies, with a view to achieving econom-
ic and social cohesion.

EMU was based on the common market for goods and services, but the Union itself
served the proper functioning of the common market, by eliminating exchange rate
variations between Member States’ currencies, which hindered the interpenetration
of capital markets, impeded the development of the common agricultural market and
prevented the common industrial market from wholly resembling an internal market.
This stage of the integration process was completed with the successful circulation of
the euro, on 1% January 2002, just ten years after the introduction of the concept.

At the same time when they were promoting their monetary integration, in Maas-
tricht, the Member States decided to coordinate their non-economic policies as well,
i.e. justice and home affair policies, in order to achieve a common area of freedom,
security and justice; and their foreign and security policies, so that the economic giant
that they were creating through economic integration would have a voice commen-
surate with its size in the international arena. The euro is the new currency for many
Europeans.

Currency and economic reforms were now being driven largely by the fact that
the US and Japanese economies were growing faster than Europe’s, especially after
expanding quickly into the new developments in electronics.

There were objections from poorer member nations, which wanted more money
from the union, and from larger nations, which wanted to pay less; a compromise was
eventually reached. One planned side effect of the closer economic union and the
creation of a single market was a greater co-operation in social policy which would
have to occur as a result.

The Maastricht Treaty also formalized the concept of EU citizenship, allowing
any individual from an EU nation to run for office in their government, which was
also changed to promote decision making. Perhaps most controversially, the EU’s
interference into domestic legal matters — which produced the Human Rights Act and
over-rode many member states’ local laws — produced rules relating to free movement
within the EU’s borders, leading to paranoia about mass migrations from poorer EU
nations to richer ones. More areas of members’ government were affected than ever
before, and the bureaucracy expanded. Although the Maastricht Treaty came into ef-
fect, it faced heavy opposition, and was passed in France only by a limited number of
people and forced a vote in the UK.
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In 1995 the EU gained three more new members, Austria, Finland and Sweden. A
small village in Luxembourg gave its name to the ‘Schengen’ agreements that grad-
ually allowed people to travel without having their passports checked at the borders.
Millions of young people study in other countries with EU support. Communication
is made easier as more and more people start using mobile phones and the Internet.

In 1999 the Treaty of Amsterdam came into effect bringing employment, working
and living conditions and other social and legal issues into the EU remit.

In particular, the Amsterdam Treaty introduced a number of important changes:
first of all, the article dealing with the Human Rights was supplemented allowing the
Court of the European Communities to apply this provision in case of considering
the actions of the Member States, if the actions fall under its jurisdiction; secondly, it
strengthened significantly the protection of human rights and freedoms, the Member
States adopted the decision on sanctions imposed on violators of the EU basic princi-
ples, Member States could now be excluded from the Union for serious and persistent
violations, which included the violation of fundamental rights and freedoms; thirdly,
the joint management of social policy was introduced which presupposed the obser-
vance of internal and external borders, common visa policy, the fulfillment of the asy-
lum and immigration right, as well as cooperation in the field of judicial proceedings
in civil cases; fourth, with regard to the EU’s institutional system, in general, it affect-
ed stability of its basic structures, but there is a general development trend — strength-
ening of the supranational features of integration mechanisms not only preserves, but
also strengthens the position; finally, this agreement, as well as the Maastricht, did not
contribute anything in regard to the legal nature of the EU. The EU did not obtain the
legal entity status.

The expansion of the European Union, and the failure of existing bodies and in-
stitutions to meet the needs of the growing EU were the basis for the development of
a new series of reforms of the European Union constituent acts. In February 2000, a
new Conference of EU Member States Governments was convened. The new agree-
ment aimed at reforming the institutional structure was the Treaty of Nice, which
entered into force on 1% February 2003.

The agreement brought about the following changes:

firstly, it increased the capacities of the EU institutions to monitor the compliance
with the social order democratic principles by the Member States;

secondly, within the framework of the common foreign and security policy:

a) the number of issues resolved by the Council on the basis of a qualified majority
increased;

b) the provisions on the Western European Union participation in a common de-
fense policy of the EU formation were excluded;
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c) the procedure for the conclusion and implementation of the EU international
treaties with third countries and international organizations was clarified;

d) the Political and Security Committee to exercise political control and strategic
direction in relation to crisis management operations was set up;

thirdly, in relation to the cooperation of police and judicial authorities in criminal
matters the provisions of a new law enforcement agency of the Union — the European
Union’s Judicial Cooperation Unit (Eurojust) were established; finally, the procedure
of Member States usage of “enhanced cooperation” mechanism was clarified and sim-
plified.

There were discussions over streamlining voting and modifying the CAP, espe-
cially as Eastern Europe had a much higher percentage of the population involved in
agriculture than the west, but in the end financial worries prevented change.

Despite some opposition, ten nations acceded in 2004 (Cyprus, Czech Republic,
Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia) and two
in 2007 (Bulgaria and Romania). By this time there had been agreements to apply
majority voting to more issues, but national vetoes remained on tax, security and other
issues. Worries over international crime — where criminals had formed effective cross
border organizations — were now serving as an impetus.

1.1.3. The Lisbon Treaty

The Lisbon Treaty was signed on 13" December 2007 in the capital of Portugal —
Lisbon by the leaders of 27 countries — the EU members. The Lisbon Treaty suggested
amending the Treaty on European Union and the Treaty establishing the European
Community. It also provided for a significant change in the EU structures and the
rule of law, in the system of its institutions and in the conditions of obligatory deci-
sion-making.

The new treaty is known as the Reform Treaty 2007 and is regarded as the begin-
ning of significant reforms. This is due to the fact that on the day after it was signed
the heads of the EU Members States, at the summit on 14" December 2007 in Brus-
sels, decided to establish an independent expert group targeted to consider the projects
of new development directions and the projects aimed at the EU reforming, but in the
long term — up to the 2020-2030.

The Lisbon Treaty introduced many innovations, but we will consider the most
important changes that followed the Treaty of Lisbon entering into force (1% Decem-
ber 2009).
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First of all, the Lisbon Treaty provided for the provision of the status of legal entity
to the EU. Professor S. Yu Kashkin believes that “Recognition of the principle of a
single legal personality of the EU is expressed in the following prerogatives:

a) the EU is seen as a single competence entity given by the Member States;

b) this competence is exercised through a single system of their own institutions,
bodies and agencies;

¢) a unified system of legal acts (regulations, directives, etc.) published in all
spheres of its competence has been formed;

g) the existence of the EU as having “the most extensive legal capacity” of a legal
entity and its tortious capacity, i.e. the ability to be responsible for contracts and other
obligations has been recognized;

d) the right of the Union to conclude international agreements with third countries
and international organizations, to have privileges and immunities on the territory of
the Member States, to set up diplomatic missions and representative offices have been
presupposed; e) the existence of the Union’s own budget financed by its own resourc-
es also speaks for its financial autonomy.

The Treaty also simplified the internal structure of the Union. “The structure of the
three pillars” was eliminated. It allowed to eliminate the ambiguity of the terms “Eu-
ropean Union” — “European Community”. All references to the European Community
were replaced by the European Union.

For the first time in the history a new legal category — “values of the Union” was
introduced — in Art. 2 of the Treaty. It is assumed that these values are “moral and
ethical principles of the European, and indeed global civilization.” All Member States
of the EU should respect and follow them; the same requirement is applied to all the
States joining the EU. Sanctions are also provided in the form of suspension of certain
rights in the EU membership in case of disrespect for these values. Among the values
of the EU are: human dignity, freedom, democracy, equality, the rule of law, human
rights.

The main principles of the Treaty of Lisbon considered earlier as declarative, such
as the protection of EU citizens across the world, the economic, social and territorial
cohesion, cultural diversity, etc. along with social goals, became fundamental objec-
tives of EU policy. Another objective of the EU was the creation of an “internal mar-
ket” and achievement of a number of objectives: full employment, social progress, a
high level of environmental protection, social justice, protection of children’s rights,
fight against discrimination, etc.

The Lisbon Treaty gave the EU Charter of Fundamental Rights of 2000 the same
legal force which the founding treaties had. In addition, the EU joined the Conven-
tion for Protection of Human Rights and Fundamental Freedoms (Rome, 4 November
1950). At the same time we should not forget that the fundamental rights, as guaran-
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teed by the Convention and as they result from the constitutional traditions common
to the Member States, are included in the content of Union law as the general princi-
ples (p. 3 of Art. 6 of the Lisbon Treaty).

Another innovation of the Lisbon Treaty is the fact that for the first time the right of
the states to freely exit from the EU structure was recognized. In addition, this Agree-
ment restored the Member States’ right to “veto” on certain issues, delayed the timing
of some of the institutional changes, and made partial concessions to some countries
(UK, Ireland, Poland, France, Italy, and Bulgaria).

The question of the EU competence and national governments correlation is one
of the most important. In accordance with the Lisbon Treaty, the EU has an exclusive
competence in defining and implementing the common foreign and security policy, in
identifying actions to support, coordinating or supplementing the actions undertaken
by Member States, without prejudice to their competence in these areas.

Questions of the Customs Union, of the internal market; monetary policies of
Member States where the euro is the official currency; common commercial policy
and the conclusion of international agreements in a number of cases are also included
in the competence of the Union.

The areas of joint competence under the Treaty include functioning of the internal
market, social policy, economic, social and territorial policy of cohesion, agriculture
and fisheries, the environment, consumer protection, transport, energy, area of free-
dom, security and justice, the common problems of public health, research, techno-
logical development, space, cooperation development and humanitarian aid, the coor-
dination of employment and social policy in the Member States. In such areas as the
protection of public health, industry, culture, tourism, education, youth and sport, the
Union will provide support to the Member States.

The issue of mandatory collective responsibility of the countries — members of the
EU is also one of the most important. The Treaty of Lisbon prescribes that if a state
has become a victim of aggression, the other States are obliged to provide assistance
and support “by all possible means.”

The Lisbon Treaty gives the EU the right to determine the model of coordination
of economic policies of the countries — members of the euro zone. The Commission
may make a warning to the government that its economic policies are not consistent
with the general framework of the economic policy of the EU.

The Reform Treaty provides for such a concept as “civil initiative”. In accordance
with this concept, the EU citizens have the right to initiate a proposal to the European
Parliament and the Council to change the law. To do this, you should enlist the support
of millions of citizens for this initiative. The Commission reserves the right to decide
whether to take action to meet this request or not.
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Thus, from the above said we can state that, first of all, the EU formation pro-
cess has taken a long period of time in the history (since 1951 till the present day);
secondly, since the advent of the European Communities the association has really
functioned as a regional economic inter-governmental organization; thirdly, the de-
bate about the legal nature and the actual status of the EU is still going on; fourthly,
despite the application of the provisions about the EU as a legal entity, with that status
being conferred by the Lisbon Treaty, the question of what the prospects for further
development of the EU are will become clear only with time.

Croatia joined the European Union on 1 July 2013.

In conclusion, it should be noted that currently the European Union (EU) is a uni-
fication of 28 MSs united to create a political and economic community throughout
Europe. Though the idea of the EU might sound simple at the outset, the European
Union has a rich history and a unique organization, both of which aid in its current
success and its ability to fulfill its mission for the 21st century, namely to continue
promoting prosperity, freedom, communication and ease of travel and commerce for
its citizens. The EU is able to maintain this mission through the various treaties mak-
ing it function, cooperation of Member States, and its unique governmental structure.
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1.2. Objectives and principles of the European Union

The objectives and principles of the international organization can demonstrate the
contents and features of its substantive competence, i.e. those areas of activity that are
entrusted to it by the founding states. The founding treaties of the European Commu-
nity have significant features that reflect the content of the concept of Member States’
integration. The EC/EU is a political community constituted as an international organ-
ization whose aim is to promote integration and common government of the Europe-
an people and countries. When French Foreign Minister Robert Schuman proposed
integrating western Europe’s coal and steel industries in 1950, his ideas were set out
in the Treaty of Paris the following year, and the precursor of the EU — the European
Coal and Steel Community — was born. Since then, the EC has regularly updated and
added to the treaties to ensure effective policy and decision-making.

1.2.1. Objectives of the European Communities/Union

The Treaty of Paris (Treaty Establishing the European Coal and Steel Community)
establishing the European Coal and Steel Community was signed in Paris on 18 April,
1951 and entered into force in 1952.

The aim of the Treaty, as stated in Article 2, was to contribute, through the com-
mon market for coal and steel, to economic expansion, growth of employment and
a rising standard of living. Thus, the institutions had to ensure an orderly supply to
the common market by ensuring equal access to the sources of production, the estab-
lishment of the lowest prices and improved working conditions. All of this had to be
accompanied by growth in international trade and modernisation of production.

In the light of the establishment of the common market, the Treaty introduced the
free movement of products without customs duties or taxes. It prohibited discrim-
inatory measures or practices, subsidies, aids granted by States or special charges
imposed by States and restrictive practices. It expired in 2002.

The objectives of the European Union appeared in Article 2 of the Treaty of Rome
in 1957, which respectively set the mission of the Community and the goals that were
set by the Member States to the European Economic Community. The Treaties of
Rome establishing the European Economic Community (Treaty Establishing the Eu-
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ropean Atomic Energy Community — EEC Treaty) and the European Atomic Energy
Community (Treaty establishing the European Atomic Energy Community — Euratom
Treaty) were signed in Rome on 25 March, 1957 and came into force in 1958.

The preamble of the Treaty of Rome establishing the European Economic Com-
munity states that it is the preservation of peace and freedom, which implicitly as-
sumes the existence of certain political objectives, which should be provided with
tools of economic integration. Subsequently, in the preamble to the Single European
Act member states of the community expressed their “determination to contribute to
the joint efforts of the development of democracy, which is based on the fundamental
rights ... and, above all, the right to freedom, equality and social justice.”

According to this article, the mission of the Community is creation of a common
market, economic and monetary union, as well as the implementation of policies and
activities to promote throughout the Community a harmonious and balanced devel-
opment of economic activities, sustainable and non-inflationary growth, protection of
the environment, achieving a high degree of convergence of economic performance,
a high level of employment and social protection, raising the standard of living and
quality of life, economic and social cohesion and solidarity among Member States.

The Single European Act (SEA) was signed in February, 1986 and came into force
in 1987. The Single European Act set as a goal the completion of the internal market
and for the first time codified the provisions on political cooperation between Mem-
ber States. It amended the EEC Treaty and paved the way for completing the single
market.

The Treaty on European Union (the Maastricht Treaty) was signed in Maastricht
on 7 February, 1992 and came into force in 1993. It established the European Union,
gave the Parliament more say in decision-making and added new policy areas of co-
operation.

Under the Treaty of Maastricht, the European Union was created, and the European
Economic Community was renamed European Community (EC). With every change,
new areas of competence were added. In that way the EU has gradually evolved with
the development of a single market, the removal of border controls and restrictions on
trade and services, and the introduction of a common currency, the euro.

In the preamble to the Maastricht Treaty Member States reaffirmed “their commit-
ment to the principles of liberty, democracy, respect for human rights, fundamental
freedoms and the rule of law” and declared “the desire to deepen the solidarity be-
tween their peoples on the basis of respect for their history, culture and traditions.”

Article 3 of the Treaty establishing the European Community lists various tools
used by the Community for the realization of the objectives set out in Article 2 of the
Treaty, including the abolition of customs duties and quantitative restrictions on the
import and export of goods in trade between States, common commercial policy, and
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others. Thus, it becomes clear that in its objectives, aimed at the creation of a specific
inter-state economic union, the constitutive act of the European Community went
beyond the usual framework of international intergovernmental organizations, which
tend to be limited to the tasks of policy coordination of its Member States.

Apparently the terminology was not randomly selected either: in 1950 Western
European states instituted not an “international organization” but a “community,” in
other words, the union, characterized by greater interpenetration of national interests
of the Member States than is the case in a simple “organization.”

According to Art. 2 of the Maastricht Treaty, the Union has to promote econom-
ic and social progress and a high level of employment and to achieve balanced and
sustainable development, in particular by creating a space without borders, through
economic and social cohesion and the creation of economic and monetary union, in-
cluding eventually a single currency in accordance with the provisions of the Treaty;
promote the establishment of its independent role in the international arena, especial-
ly through the implementation of a common foreign and security policy, including
the progressive framing of a common defense policy that might lead to a common
defense; strengthen the protection of the rights and interests of the citizens of the
Member States through the introduction of a citizenship of the Union; maintain and
develop the Union as an area of freedom, security and justice in which the free move-
ment of persons is ensured in conjunction with appropriate measures with respect to
external border control, asylum, immigration, preventing and combating crime; fully
maintain acquis communautaire and build on them in order to determine to what ex-
tent the policies and forms of cooperation set forth in this Treaty need to be reviewed
to ensure effectiveness of the mechanisms and the institutions of the Community.

Although the initial version of the European Union, in contrast to the constituent
acts of the Community does not provide for specific forms of international economic
organizations (internal market, customs union, and so on) the wording used for these
purposes leaves no doubt that the Union was created to ensure the implementation of
the main objectives of the European Community.

The Treaty of Amsterdam (Treaty of Amsterdam Amending the Treaty on Europe-
an Union, the Treaties Establishing the European Communities and Certain Related
Acts) was signed on 2 October, 1997 and came into force in 1999.

A new stage is marked in the Amsterdam Treaty, which is included in Article 6 of
the Maastricht Treaty, which states that “The Union is founded on the principles of
liberty, democracy, respect for human rights and fundamental freedoms, and the rule
of law, principles which are common to all Member States” . It should be noted that
respect for these principles is a condition of membership of the Union (Article 46 of
the Maastricht Treaty) and the Treaty provides for the possibility of applying sanc-
tions in case of violation by a Member State (Article 7).
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These principles were then confirmed, expanded and transformed into a “value”,
i.e. the provisions of a higher level than just principles, as was first stated in the pre-
amble to the Charter of Fundamental Rights of the Union, which establishes that the
Union is founded on the indivisible and universal values — human dignity, freedom,
equality and solidarity; it relies on the principle of democracy and the rule of law.

More recently, the Charter of Fundamental Rights proclaimed by the Union in
Nice in 2000 reiterated and broadened these founding principles. The Charter was
initially solemnly proclaimed at the Nice European Council on 7 December, 2000.
The Charter of Fundamental Rights of the EU brings together in a single document
the fundamental rights protected in the EU. The Charter contains rights and freedoms
under six titles: Dignity, Freedoms, Equality, Solidarity, Citizens’ Rights, and Justice.
Proclaimed in 2000, the Charter became legally binding on the EU with the entry
into force of the Treaty of Lisbon, in December 2009. At that time, it did not have
any binding legal effect. The Charter strengthens the protection of fundamental rights
by making those rights more visible and more explicit for citizens. As a result, there is
plainly a set of values underlying the edifice of the European Union.

The Treaty of Nice was signed on 26 February, 2001 and entered into force in 2003.
It streamlined the EU institutional system so that it could continue to work effectively
after the new wave of Member States joined in 2004.

The objectives are to promote economic and social progress and a high level of
employment and to achieve balanced and sustainable development, in particular
through the creation of an area without internal frontiers, through the strengthening of
economic and social cohesion and through the establishment of economic and mone-
tary union, ultimately including a single currency.

The Treaty of Lisbon (Treaty of Lisbon amending the Treaty on European Union
and the Treaty establishing the European Community) was signed on 13 December,
2007 and came into force in 2009. It introduced new structures with a view to making
the EU a stronger actor on the global stage.

The Lisbon Treaty paves the way for a more democratic and transparent Union.
The Lisbon Treaty aims to further promote a Europe of rights and values, as well as
solidarity and security, notably through the incorporation of the European Charter of
Fundamental Rights into European primary law, and through new solidarity mecha-
nisms aiming at a better protection of the European citizens.

The Union gets greater capacity to act on freedom, security and justice. New provi-
sions on civil protection, humanitarian aid and public health aim at strengthening the
Union’s ability to respond to threats to the security of European citizens. The official
version pursuant to Article 1a, runs as follows: “The Union is founded on the values
of respect for human dignity, freedom, democracy, equality, the rule of law and respect
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for human rights, including the rights of persons belonging to minorities. These values
are common to the Member States in a society in which pluralism, non-discrimina-
tion, tolerance, justice, solidarity and equality between women and men prevail.”

The Lisbon Treaty gave a clear picture of the purpose of the Union that was ex-
pressed in Article 3.

Article 3b set up the principle of conferral, principle of sincere cooperation, prin-
ciple of subsidiarity, and principle of proportionality. According to the main aim of
enhancing the democratic legitimacy of the Union set in the Preamble, for the first
time in the Treaties, the Lisbon Treaty includes explicit provisions on democratic
principles in its Title II.

The Union takes a responsibility to combat social exclusion and discrimination and
promote social justice and protection, equality between women and men, solidarity
between generations and the protection of children’s rights, it recognizes and respects
the entitlement to social security benefits and social services providing protection in
cases such as dependency and old age.

Earlier treaties are now incorporated into the current consolidated version, which
comprises the Treaty on European Union 2007 (TEU) and the Treaty on the Function-
ing of the European Union 2007 (TFEU).

The European Union also established a set of values in Article 2 of the TEU: “The
Union is founded on the values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities. These values are common to the Member States in a society
in which pluralism, non-discrimination, tolerance, justice, solidarity and equality be-
tween women and men prevail”. The EU Court can take values and aims into account
when it decides on case law.

Article 10 of the TEU incorporates the most important democratic statements,
which are complemented by a whole set of new provisions that increase the power of
most democratic institutions. These new reforms mainly strengthen the role of the Eu-
ropean Parliament and the national parliaments, and provide for citizens’ initiatives,
with the purpose of increasing the democratic legitimacy of the EU.

They represent a set of values held in common by the Member States and which
they decided to incorporate into the foundations of the Union. These values include
liberty, democracy, a respect for human rights and basic civil liberties, and rule of law.
They are proclaimed in the treaty founding the Union, to which the Charter of Funda-
mental Rights added the dignity of the human being, equality and solidarity.

The Treaties contain provisions aimed at reinforcing democracy in its representa-
tive and participatory dimensions: 1) Representative democracy, by empowering the
most democratic institutions such as the European Parliament and the national and
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regional chambers’ participation and control with regard to EU acts; and 2) Partic-
ipatory/Direct democracy, by establishing new participatory mechanisms, such the
European citizens’ initiative, and new channels of communication and information
with European civil society.

So, currently, the EU is based on two Treaties: TEU and TFEU. These two Trea-
ties, together with the protocols and the Charter of Fundamental Rights of the Euro-
pean Union, form the legal core of the EU.

According to Art. 3 of the TEU, the general objectives include, among others:

* the promotion of peace and the well-being of the Union’s citizens;

* an area of freedom, security and justice without internal frontiers in which the
free movement of persons is ensured in conjunction with appropriate measures with
respect to external border controls, asylum, immigration and the prevention and com-
bating of crime;

* solidarity and mutual respect among peoples;

* a social market economy — highly competitive and aiming at full employment
and social progress;

* a free internal market, based on balanced economic growth and price stability,
a highly competitive social market economy, aiming at full employment and social
progress, and a high level of protection and improvement of the quality of the envi-
ronment;

* free and fair trade;

* sustainable development, based on balanced economic growth and price stabili-
ty, a highly competitive social market economy, aiming at full employment and social
progress, and a high level of protection and improvement of the quality of the envi-
ronment;

» the promotion of scientific and technological advance;

* the combating of social exclusion and discrimination, and the promotion of so-
cial justice and protection, equality between women and men, solidarity between gen-
erations and protection of the rights of the child;

» eradication of poverty and the protection of human rights, in particular the rights
of the child;

* strict observance and the development of international law, including respect for
the principles of the United Nations Charter;

* respect of rich cultural and linguistic diversity, and safeguarding and enhancing
Europe’s cultural heritage.
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1.2.2. The Principles of the European Union

The use of the word ‘principle’ in the Treaty text has special character. The Treaty
maker thus assigns enhanced significance to the relevant element or even to whole
provisions and provides orientation to the reader in a text which is difficult to pen-
etrate. At the same time, a principle usually lays down general requirements, e.g. in
Article 6 (1) of the EU-Nice.

The authors of the Treaties like the term ‘principle’: it is employed remarkably
frequently in most language versions. The English and the French versions of the pre-
vious version of the EU Treaty use it 22 times, those of the TEC 48 times, according to
the Treaty of Lisbon even 98 times altogether, and the Charter of Fundamental Rights
employs ‘principle’ 14 times in its English and French versions. The context in which
this term is used ranges from the principle of democracy (Article 6 of the EU-Nice) to
the principles of national social security systems (Article 153 (4) of the TFEU); some
principles are even to be laid down by the Council (Article 291 TFEU). In the German
version, the word ‘principle’ appears far less frequently, only three times in the pre-
vious version of the EU Treaty and four times in the EC Treaty, mostly in connection
with the subsidiarity principle. This atrophy of principles in the German version is due
to the fact that instead of the English ‘principle’ or the French ‘principe’, the German
word ‘Grundsatz’ is used; this also holds true for the German version of the Charter
of Fundamental Rights.

The principle of conferral, the principle of proportionality and subsidiarity are ex-
tremely important because they underlie everything the European Union does in areas
where it does not have the right of exclusive competence.

Pursuant to Article 5 of the Treaty on European Union: “The limits of Union com-
petences are governed by the principle of conferral. The use of Union competences is
governed by the principles of subsidiarity and proportionality”.

The principle of conferral

The official version runs as follows: 2. Under the principle of conferral, the Union
shall act only within the limits of the competences conferred upon it by the Member
States in the Treaties to attain the objectives set out therein. Competences not con-
ferred upon the Union in the Treaties remain with the Member States (Art. 5 of the
TEU).

Under the principle of conferral the Union must act only within the limits of the
competences conferred upon it by the Member States in the Treaties to attain the
objectives set out therein. Competences not conferred upon the Union in the Treaties
remain with the Member States. Indeed, Principle of Subsidiarity of Union is based
on the rule of law.
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The principle of subsidiarity

The official version runs as follows: “Under the principle of subsidiarity, in areas
which do not fall within its exclusive competence, the Union shall act only if and in
so far as the objectives of the proposed action cannot be sufficiently achieved by the
Member States, either at central level or at regional and local level, but can rather, by
reason of the scale or effects of the proposed action, be better achieved at Union level”
(Art. 5 of the TEU).

The principle of subsidiarity aims at determining the level of intervention that is
most relevant in the areas of competence shared between the EU and the EU coun-
tries. This may concern action at European, national or local levels.

The principle of proportionality

The official version runs as follows: “Under the principle of proportionality, the
content and form of Union action shall not exceed what is necessary to achieve the
objectives of the Treaties (Art. 5 of the TEU).

The principle of proportionality regulates the exercise of powers by the European
Union. It seeks to set actions taken by EU institutions within specified bounds. Under
this rule, the action of the EU must be limited to what is necessary to achieve the ob-
jectives of the Treaties. In other words, the content and form of the action must be in
keeping with the aim pursued.

In plain English, it means that the EU should not get involved in matters which do
not concern it. This means in practice that the European Commission must justify the
relevance of any proposals against the principle, and in fact, when proposals go to the
European Parliament committees it is one of the first tests they consider.

If you feel that a proposal is just another example of over regulation, i.e. it is en-
tirely disproportionate, you may have strong grounds for opposing it on the grounds
of proportionality.

Equally, if you believe that the issue being addressed by the legislation is not
trans-European, and should therefore be addressed by individual Member States then
again you might have grounds for opposition on the grounds of subsidiarity.

Article 5 of the TEU defines the division of competences between the EU level and
that of EU countries. It first refers to the principle of conferral according to which the
EU has only those competences that are conferred upon it by the Treaties.

Subsidiarity and proportionality are corollary principles of the principle of con-
ferral. They determine to what extent the EU can exercise the competences conferred
upon it by the Treaties. By virtue of the principle of proportionality, the means imple-
mented by the EU in order to meet the objectives set by the Treaties cannot go beyond
what is necessary.
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The Protocol (Ne 2) on the application of the principles of subsidiarity and propor-
tionality sets out the criteria for defining, applying, and implementing the principles.

The Commission applies the principles of subsidiarity and proportionality both
to direct its initiatives and to evaluate the need for European legislation, both future
and existing. It conducts wide-ranging consultations and whenever necessary, pre-
sents reference documents (Green Papers) prior to proposing legislative texts. In the
explanatory memorandum accompanying its proposals, the Commission includes a
“subsidiarity recital” summarising the objectives of the proposed measure, its effec-
tiveness and why it is necessary. The Council verifies that a proposal of the Commis-
sion is in accordance with the provisions of Art. 5 of the TEU (ex Art. 5 of the TEC),
on the basis of the preamble and the explanatory memorandum of the proposal. The
Court of Justice has consistently held that the choice of the legal basis of a European
measure must be based on objective factors, which are amenable to judicial review.
Among those factors are in particular the purpose and content of the measure (Case
C-295/90). Difficulties arise if the measure in question pursues several aims for which
different legal bases can be selected. According to the Court, in that case, the principal
aim of the measure should determine the choice of the legal basis (C-155/91). When a
measure involves the competence granted to the institutions by the EC treaty, it should
have this treaty as legal basis, even if some of its objectives or components are related
to the EU treaty.

The principle of the “four freedoms”

The Treaties said they would reduce the differences existing between various re-
gions and backwardness of the less favoured regions. According to Art. 3 of the TEU,
Art. 2 of the Lisbon Treaty “The Union shall offer its citizens an area of freedom,
security and justice without internal frontiers, in which the free movement of persons
is ensured in conjunction with appropriate measures with respect to external border
controls, asylum, immigration and the prevention and combating of crime”.

Among the designated European Union principles of particular importance for the
development of the Union and its activities is the principle of the “four freedoms”.

The term “Four Freedoms” is used in the framework of European economic in-
tegration. The origins of the term go back to the 1957 Treaty of Rome establishing
the European Economic Community. The concept of a single economic area, which
emerged at a later stage in the development of the European integration and was de-
veloped by the Treaty of Rome, implies movement towards the creation of conditions
for free movement of goods, services, labor and capital.

The development of a common market between the participating countries (later
renamed the single market), as well as the creation of the Customs Union were two
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of the main objectives of the creation of the European Economic Community. In this
case, if the customs union involves the prohibition of any duties in trade between
Member States and the formation of a common customs tariff in relation to third
countries, the Common Market extends these principles and removes other obstacles
to competition and interaction of the economies of the union, ensuring the so-called
“four freedoms”: freedom of movement of goods, freedom of movement of persons,
freedom of movement of services, freedom of movement of capital (see in details —
chapter 5).
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1.3. Competences of the EU

The EU competence is a set of rights and responsibilities required for the activities
of the Union. It relates to matters under the jurisdiction of the EU, and ability of the
EU to influence the solution of the questions belonging to its competence.

The competence of the EU is based on EU law and has functional character be-
cause the purpose is to implement functions of the EU. EU documents should have
their own legal basis defined by EU treaties.

The Lisbon Treaty clarifies the distribution of power between the European Union
and the Member States.

Under fundamental principle of EU law (principle of conferral), the EU acts only
within the limits of the competences that EU States have conferred upon it in the Trea-
ties (Art. 5 of the TEU). These competences are defined in Articles 2-6 of the TEU.
Competences not conferred on the EU by the Treaties thus remain with EU countries.

The TEU outlines the limits of the competence of the EU (the principle of conferral
or principle of attribution of competence) and measures of its implementation (princi-
ples of subsidiarity and proportionality) (art. 5.1 of the TEU).

Under the principle of conferral, the Union shall act only within the limits of the
competences conferred upon it by the Member States in the Treaties to attain the
objectives set out therein. Competences not conferred upon the Union in the Treaties
remain with the Member States (art. 5.2 of the TEU). The boundaries of powers of EU
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should be respected both by authorities of the Union and by the Member States. As the
European Court of Justice (hereinafter — ECJ) emphasized, the principle of conferral
must be respected both in external and in the internal activities of the Community.

The attribution of competence also means that any competence not granted to the
Union in the Treaties belongs to the Member States (articles 4.1 and 5.2 of the TEU).
The membership in the EU leads to the restriction by the Member States of their sov-
ereign rights, some of which are passed on the EU.

On the other hand, the principle of attribution of competence limits the freedom of
action of the EU. The power of the EU comes from MSs. The EU cannot change its
competence; only MSs are authorized to do this.

The principle of subsidiarity defines the legal framework for the implementation
of the competence of the EU. Under the principle of subsidiarity, in areas which do
not fall within its exclusive competence, the Union shall act only if and in so far as
the objectives of the proposed action cannot be sufficiently achieved by the Member
States, either at central level or at regional and local level, but can rather, by reason
of the scale or effects of the proposed action, be better achieved at Union level. The
institutions of the Union shall apply the principle of subsidiarity as laid down in the
Protocol on the application of the principles of subsidiarity and proportionality (here-
inafter — the Protocol). National Parliaments ensure compliance with the principle of
subsidiarity in accordance with the procedure set out in that Protocol (Art. 5.3 of the
TEU). This definition implies that the subsidiarity is limited to cases where the com-
petence of the EU complements the competence of the Member States.

The Protocol provides for imposing on the Commission the obligation to conduct
extensive consultation addressed to local and regional issues before drafting any laws;
including in the draft law the explanation of their compliance with the principles of
subsidiarity and proportionality and to provide the accompanying documents, con-
taining substantiation of the financial and legal implications of the adoption of the
act of Union, and acknowledge the necessity of its adoption at the EU level; giving
the national parliaments of Member States the right to control the draft law of the EU
in accordance with the principle of subsidiarity and send to the body responsible for
drafting the law their motivated opinions; providing Member States and national par-
liaments with the right to file a claim in the European Court of Justice concerning the
violation of the principle of subsidiarity.

The principle of proportionality also defines the measures of realising the compe-
tence of the EU. It complements the principle of subsidiarity. Under the principle of
proportionality, the content and form of Union action shall not exceed what is neces-
sary to achieve the objectives of the Treaties. The institutions of the Union shall apply
the principle of proportionality as laid down in the Protocol on the application of the
principles of subsidiarity and proportionality (Art. 5.4 of the TEU). We are talking
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about such a correlation of aims and measures within which the chosen means should
correspond or be proportional to the legal objectives.

To ensure monitoring of the compliance, the Protocol contains the same require-
ments when it comes to including in a draft national act an explanation about its com-
pliance with both the principles and findings on the financial and legal consequences
of its adoption at the EU level. Other ways of monitoring compliance with the prin-
ciple of proportionality are more limited than in the cases of applying the principle
of subsidiarity. National parliaments only have the right to read the draft law. They
can’t control the compliance of the draft law with the principle of proportionality by
sending their opinion to its developers, or addressing the claim about violation of the
principle to the ECJ. Such a claim can only be initiated by the MSs.

In the consolidation of the texts of the Treaties different categories of competenc-
es, legal instruments for their implementation and procedures for their adoption are
manifested. We can distinguish the internal and the external areas of the responsibility
of the EU.

The EU internal competence provides for regulating relations in the MSs. The
main legal instruments for implementing the internal competencies are the documents
the adoption of which is stipulated in art. 288 of the TFEU. These include regulations,
directives, and decisions.

The external competence is necessary for regulating relations with other subjects
of international law. External competence is realized through the conclusion of inter-
national agreements (Art. 216 of the TFEU).

Internal and external competence of the EU may be explicit or implicit. Explicit
and implicit competence may be exclusive, shared with MSs and supporting.

The Treaty of Lisbon contains the following main categories of competences.
These are divided into:

1) exclusive competences;

2) shared competences;

3) supporting competences.

1. Exclusive competences — areas in which the EU alone is able to legislate and
adopt binding acts. EU countries are able to do so themselves only if empowered by
the EU to implement these acts. According to Article 3 of the TFEU, the EU has ex-
clusive competence in the following areas:

‘1. The Union shall have exclusive competence in the following areas:

(a) customs union;

(b) the establishing of the competition rules necessary for the functioning of the
internal market;
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(c) monetary policy for the Member States whose currency is the euro;

(d) the conservation of marine biological resources under the common fisheries
policy;

(e) common commercial policy.

2. The Union shall also have exclusive competence for the conclusion of an in-
ternational agreement when its conclusion is provided for in a legislative act of the
Union or is necessary to enable the Union to exercise its internal competence, or in so
far as its conclusion may affect common rules or alter their scope’.

2. Shared competences. The EU and EU MSs are able to legislate and adopt legal-
ly binding acts. EU countries exercise their own competence where the EU does not
exercise, or has decided not to exercise, its own competence.

In accordance with Art. 4 of the TFEU, the competence shared between the EU and
EU countries applies in the following areas:

1. The Union shall share competence with the Member States where the Treaties
confer on it a competence which does not relate to the areas referred to in Articles 3
and 6.

2. Shared competence between the Union and the Member States applies in the
following principal areas:

(a) internal market;

(b) social policy, for the aspects defined in this Treaty;

(c) economic, social and territorial cohesion;

(d) agriculture and fisheries, excluding the conservation of marine biological re-
sources;

(e) environment;

(f) consumer protection;

(g) transport;

(h) trans-European networks;

(i) energy;

(j) area of freedom, security and justice;

(k) common safety concerns in public health matters, for the aspects defined in this
Treaty.

3. In the areas of research, technological development and space, the Union shall
have competence to carry out activities, in particular to define and implement pro-
grammes; however, the exercise of that competence shall not result in Member States
being prevented from exercising theirs.

4. In the areas of development cooperation and humanitarian aid, the Union shall
have competence to carry out activities and conduct a common policy; however, the
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exercise of that competence shall not result in Member States being prevented from
exercising theirs’.

3. In the frameworks of the supporting competences the EU can only intervene to
support, coordinate or complement the action of EU countries. Legally binding EU
acts must not require the harmonisation of EU countries’ laws or regulations.

According to Art. 6 of the TFEU, supporting competences relate to the following
policy areas:

‘The Union shall have competence to carry out actions to support, coordinate or
supplement the actions of the Member States. The areas of such action shall, at Euro-
pean level, be:

(a) protection and improvement of human health;

(b) industry;

(c) culture;

(d) tourism;

(e) education, vocational training, youth and sport;

(f) civil protection;

(g) administrative cooperation’.

The EU is endowed with an explicit internal competence in such areas as the inter-
nal market (Art. 26-66 of the TFEU), area of freedom, security and justice (Art. 67-
89), transport (Art. 90-100), general rules of competition, taxation and approximation
of laws (Art. 101-118), employment (Art. 145-150), social policy (Art. 151 — 161),
etc. In addition to the articles of the TFEU, the internal competence is based on other
acts of the EU. Explicit external competence exists in defined areas such as common
foreign and security policy (Art. 21-46), cooperation with third countries and human-
itarian aid (Art. 208-214), restrictive measures (Art. 215), international treaties (Art.
216 -219), etc.

A very important role is played by the ECJ. It interprets provisions of EU law.
Despite the existence of Treaties provisions, which clearly strengthen the powers of
the EU in specific areas of internal and external competence of the EU, it is possible
to establish the scope of these powers only taking into account the relevant decisions
of the ECJ.

The implied competence is not expressly stated, but its presence is allowed for
achieving the objectives of the founding treaties. Article 352 of the TFEU determines
implied competence as follows:

“1. If action by the Union should prove necessary, within the framework of the pol-
icies defined in the Treaties, to attain one of the objectives set out in the Treaties, and
the Treaties have not provided the necessary powers, the Council, acting unanimously
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on a proposal from the Commission and after obtaining the consent of the European
Parliament, shall adopt the appropriate measures. Where the measures in question are
adopted by the Council in accordance with a special legislative procedure, it shall also
act unanimously on a proposal from the Commission and after obtaining the consent
of the European Parliament.

2. Using the procedure for monitoring the subsidiarity principle referred to in Ar-
ticle 5(3) of the Treaty on European Union, the Commission shall draw national Par-
liaments’ attention to proposals based on this Article.

3. Measures based on this Article shall not entail harmonisation of Member States’
laws or regulations in cases where the Treaties exclude such harmonisation.

4. This Article cannot serve as a basis for attaining objectives pertaining to the
common foreign and security policy and any acts adopted pursuant to this Article shall
respect the limits set out in Article 40, second paragraph, of the Treaty on European
Union’.

The doctrine of parallel competence promotes the implied competence. Article 101
of the Treaty establishing the Euratom declares:

‘The Community may, within the limits of its powers and jurisdiction, enter into
obligations by concluding agreements or contracts with a third State, an international
organisation or a national of a third State.

Such agreements or contracts shall be negotiated by the Commission in accord-
ance with the directives of the Council; they shall be concluded by the Commission
with the approval of the Council, which shall act by a qualified majority.

Agreements or contracts whose implementation does not require action by the
Council and can be effected within the limits of the relevant budget shall, however, be
negotiated and concluded solely by the Commission; the Commission shall keep the
Council informed’.

The essence of the doctrine of parallel competence is that the EU can conclude
international agreements in all spheres in which it has internal legislative powers.

The ECJ in the case 22/70, Commission v. Council [1971] stated that Art. 210 of
the Treaty establishing the European Community (now article 47 TEC) not only en-
shrines the civil legal capacity of the Community but also recognizes (its) international
personality. So the ECJ formulated the doctrine of parallel competence. In other judg-
ments the ECJ declared that the competence of the EU in the area of external relations
may also determine the provisions of the founding Treaties even in the absence of rele-
vant domestic measures. Those areas include measures aimed at competition rules, etc.

The powers to conclude international agreements may arise out of the acts adopted
by EU institutions. Related to the scope of the implied competence by the ECJ are
social policy, international road transport, and fisheries.
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The decisions of the ECJ clarify the definition of the boundaries of exclusive com-
petence. They can facilitate the practical application of the relevant provisions of the
Lisbon Treaties.

In the EU practice frequent are the cases where exclusive external competence
derived from internal legal acts has no clear provisions regarding the conclusion of
international agreements. It causes most conflicts in relations between the EU and
Member States. According to the decisions of the ECJ in these cases, the following
presumption must be obeyed: when the Association adopts common rules, Member
States should not, through international agreements make commitments that may con-
flict with the provisions of the common rules.

Conclusion

The European Union has competence granted to it by the Member States. This
allows the EU to regulate the integration within the EU and to participate in interna-
tional relations. The legal basis of the competence is defined by the Treaties and the
decisions of the ECJ.

The EU cannot modify its competence.

The EU competence may be internal and external, explicit and implied. Expressed
and implied competence can be exclusive, shared with Member States, supporting
and special.
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1.4. Enhanced cooperation in the EU

1.4.1. Enhanced cooperation in the EU: definition and sources

In the European Union there was formed and now operates the mechanism of
deeper integration, which is known in the European law as enhanced cooperation of
States” or “the principle of flexibility.” This principle was first introduced in the Eu-
ropean Community in the late 1950s and was formulated by the Minister of European
Affairs of Spain Carlos Westendorp in his report of 5 December, 1995.

“Enhanced cooperation” is a natural result of European integration. It was orig-
inally intended to exercise the so-called “linear integration”, the essence of which
was that all States move at the same tempo without any exceptions and transitional
periods. In the course of accession of the new states to the Communities this system
became more and more unrealistic. The idea of a flexible approach to merging of the
European states, which implies granting freedom of choice to the Member States,
arises along with the idea of integration of the European states.

The principle of flexibility was first introduced into the European law in accord-
ance with the Treaty of Amsterdam. A clear procedure for the establishment of flexible
integration relations was established under the name of “closer cooperation”. This
procedure was significantly changed by the Treaty of Nice which came into force in
2003. The Nice Treaty uses the term “enhanced cooperation™.

The Treaty of Lisbon 2007 concretizes and extends the scope of enhanced cooper-
ation in the European Union.

Currently, the enhanced cooperation (principle of flexibility) means the possibility
for a certain number of EU member states to deepen integration in any sphere through
the use of the institutions, procedures and mechanisms of the Union. At the same time,
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Member States which were not included for any reason in the leading group, may join
later, upon the occurrence of the necessary conditions.

Before the creation of its legal basis, enhanced cooperation in the EU was carried
out in various forms: multispeed movement, European vanguard, Europe’s core, var-
ious geometry, la carte, concentric circles, etc. Respectively, now within the EU the
concepts with the same name of the enhanced cooperation are realized.

The concept of the multispeed movement presupposes that a certain group of the
EU states wishing and able to do it follows the way of deeper integration, and the
others gradually join the leading group. All member states have uniform common
goals and wish to reach them; the element of flexibility concerns only the period of
time during which all EU member states will achieve common approved objectives.
Enhanced integration can happen at the same time in various areas of cooperation, and
the corresponding “subgroups of cooperation” can unite various member states. So,
the Schengen agreement united five states of Europe in the beginning, gradually other
EU member states joined it.

Examples of the “multispeed Europe” concept can be found in the so-called ad-
aptation provisions of the treaty of accession of new member states to the EU. Thus,
paragraph 1 of article 3 of the Act on conditions of accession of the Czech republic,
Republic of Estonia, Republic of Cyprus, the Republic of Latvia, the Republic of
Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland,
the Republic of Slovenia and the Slovak Republic and amendments to foundation
agreements of the European Union provides that provisions of the Schengen acquis
and acts adopted on their basis and otherwise related, as well as any subsequent acts
which can be adopted before the date of the entry of a new member states into the EU
will be considered legally obligatory and are to be applied in these new member states
from the date of their accession to the EU. However, the second paragraph of this ar-
ticle describes the situation indicating that the application of the specified provisions
in new member states is put under certain conditions and is actually postponed for
some time, namely before the corresponding conditions. Paragraph 2 of art. 3 of the
Act provides that the legal statuses about the Schengen acquis specified in para 1 ar-
ticle 3, though they will be considered legally obligatory for new member states from
the date of their accession to the EU, will be applied in new member states only after
acceptance by the Council of the decision confirming that according to the Schengen
assessment procedures the necessary conditions for use of all parts of the Schengen
acquis are executed in this member state, and after consultations with the European
Parliament. Thereby, the EU shows flexible approach to integration of new members
into the Union. For some time they remain in the second echelon of the organization,
move on the way of integration at a slower pace in comparison with the states making
the Union up to May 1, 2004.
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In the EU the enhanced cooperation arises in the beginning and is first fixed in
practice and only then in law. The Schengen area is the first concrete example of the
enhanced cooperation between the member states of the European Union.

1.4.2. The basic concepts of enhanced cooperation

European avant-garde is considered one of the forms of the “multi-speed Europe”
model. Vanguard is a group of the most developed leading EU member states grouped
for the purpose of further accelerating progress towards jointly established goals of
integration in various fields. Moreover, this group of states is more resistant in com-
parison with the advanced group of countries moving at the highest rate according to
the multi-speed Europe concept.

Another embodiment of the concept of avant-garde is the “core of Europe” which
suggests that a certain number of countries within the framework of the avant-garde
would like to go further in European integration and adopt policies within the en-
hanced cooperation. Traditionally France and Germany are considered the potential
leaders of the “core”.

The concept of variable geometry is based on the factor of space and presupposes
dividing the European Union into geographical areas, one of which is more developed
and the other is less developed. This form of differentiation suggests a difference both
in the speed of integration and the final goals of integration. The fundamental point of
this concept is the recognition of the fact that there are significant differences between
the ability and the desire to integrate between the twenty-eight European Union mem-
ber states. There are several examples “of variable geometry” in the contemporary Eu-
ropean Union: the European Social Charter and the attitude of the UK to it, Economic
and Monetary Union and the participation of the UK and Denmark in it.

The concept of a la carte, or “prefer and choose” provides the European Union
member states with the opportunity to choose as if from the menu those areas of inte-
gration in which they will and are able to participate. Such flexibility provides excep-
tions or the freedom of choice in the interests of certain states that may be involved or
excluded fully or partially from the application of certain rules or institutions.

1.4.3. The importance of enhanced cooperation for the future

of European integration

Enhanced cooperation was taken by the European Union from constitutional theory
and practice of such European countries as Germany, Switzerland, Belgium, France,
and Spain, in which it is a constitutional principle and is manifested in a horizontal
contractual relationship between the constituent units of federations and between the
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administrative-territorial entities of unitary states as well as in vertical contractual
relations between federations and their constituent units.

Later the principle of flexibility was enshrined in the Treaty of Amsterdam in 1997
under the term of “closer cooperation”, then in 2003 in the Treaty of Nice which uses
the term “enhanced cooperation” and finally in the Lisbon Treaty of 13 December,
2007.

The acts on enhanced cooperation are adopted by the European Union member
states on the basis of the rules on enhanced cooperation and are binding only for the
states participating in them. They have the most important features: the conventional
character, the direct application on the territory of the European Union member states
which carry out enhanced cooperation, subject to the jurisdiction of the Court of Jus-
tice of the European Union. They perform preparatory and integrative function: they
pre-determine the future of European integration, identify the priority areas of the co-
operation between the European Union member states and develop the legal basis of
the cooperation in specific areas. Moreover, they are of subsidiary nature: if the Euro-
pean Union is unable to carry out further integration in a specific area of cooperation,
a certain number of member states can make it within the framework and using the
procedures and mechanisms of the Union. If there was not a mechanism for enhanced
cooperation in the European Union, its expansion would not possibly be happening
so rapidly and the membership of states that have recently joined the European Union
would be highly problematic.

Enhanced cooperation ensures the interests of the European Union member states
which do not participate in enhanced cooperation. Such states have the opportunity
not to engage in deep integration temporarily, but remain the members of the Un-
ion; they can join enhanced cooperation at any time later, when there will be fully ma-
ture economic, social, political and other conditions. Moreover, the non-participating
member states may apply to the European Court of Justice in case of disagreement
with the establishment of enhanced cooperation policy if they deem that such situation
violates the provisions of the founding treaties of the Union. For instance, the United
Kingdom has repeatedly filed cases in the Court on annulment of the EU Council de-
cisions on authorizing enhanced cooperation. One of the latest cases reviewed by EU
Court concerned the requirement of the UK to cancel the Council Decision 2013/52/
EU of 22 January, 2013 authorizing enhanced cooperation in the area of financial
transaction tax. The Council Decision on the establishment of enhanced cooperation
in the area of the unitary patent also faced the opposition on the part of the non-par-
ticipating EU member states — Spain and Italy, which filed cases on annulment of this
decision in the EU Court of Justice.

The European Union’s appeal to the mechanism of enhanced cooperation and its
legal regulation in the main founding documents of the Union is caused by a number
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of reasons. First, there strengthens the contradiction between the European Union
MSs committed to the integration and those seeking to preserve the traditional inter-
state relations without deepening the integration. There is no consensus between EU
member states on the prospects of integration and consequently the Union’s objec-
tives. Secondly, the enlargement of the European Union requires a flexible approach
in view of the significant differences between member states in the economic, social,
cultural and other spheres. It should, on the one hand, enable the member states of the
European Union which will and are able to integrate further and deeper to do so and,
on the other hand, ensure the rights and interests of non-participating member states.

Enhanced cooperation, on the one hand, is a mechanism that can preserve the
European Union as an integrative formation; on the other hand, it is a way to ensure
the sovereignty and national interests of the European Union member states. Thus,
enhanced cooperation solves the dual task: it provides unity and diversity within the
European Union.

The important question is the interrelation of enhanced cooperation and state
sovereignty. Enhanced cooperation is the realization of the state sovereignty of the
European Union member states, and it involves a choice — to participate or not to
participate in a treaty regulating the issues of cooperation in certain areas. Enhanced
cooperation indicates not only the pragmatic approach to European integration but
often the reluctance of member states to renounce their national sovereignty.

The essence of the enhanced cooperation is twofold. On the one hand, this cooper-
ation is “for selected ones”, for a limited number of European Union member states,
so that in the issues of integration they are not decelerated with the slow movement
of the other member states. On the other hand, this collaboration aims to promote the
interests of the Union as a whole and the gradual involvement of all member states
in such cooperation. Enhanced cooperation is not the mechanism of separation, it is
the mechanism of integration. A certain temporary isolation of a number of European
Union member states from the specific policy takes place in order to maintain the
development strategy of the Union as a whole and presupposes association with the
other member states at subsequent stages of the integration.

The practice of interstate relations on a global scale indicates the practical applica-
tion of enhanced cooperation and its prospects. The European law has already formed
a system-wide institution of enhanced cooperation, which permeates virtually all of its
branches and is a set of interrelated legal standards.

The enhanced cooperation of states can subsequently grow into a system-wide
institution of international law, because not only the EU refers to the mechanism of
enhanced cooperation but also the states within the Commonwealth of Independent
States. The practice of enhanced cooperation of states is being formed, the first region-
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al agreements are being concluded, but there is no formed international legal frame-
work for enhanced cooperation of states yet, namely the set of interrelated internation-
al legal norms in this area. As being legally formalized in the system of international
law enhanced cooperation could find a place along with such recognized system-wide
institutions of contemporary public international law as the institution of international
legal personality, the institution of international representation, international rule-mak-
ing institution, the institution of international legal responsibility, the institution of
settling international disputes. “...There are so-called supra institutions penetrating
several sub-branches or branches” of international law, as Professor D. Feldman
wrote in his monograph “The system of international law”. System-wide institutions
permeate all branches and sub-branches of contemporary international law, they are
cross-cutting. The institution of enhanced cooperation will be able to permeate all
branches of international law the same way. Enhanced cooperation is possible in any
sphere of international relations, if the subjects of international law wish so.

The conditions of close and enhanced cooperation provided for in the founding
treaties of the European Communities and the European Union turned up to be very
difficult to comply with. The main difficulty is a quantitative condition on the mini-
mum number of member states which can form an advanced group. Under the Treaty
on European Union, there must be nine member states. For example, Prum Conven-
tion — Schengen III is not considered to be an act of enhanced cooperation because it
unites only seven European Union member states. The elimination of the condition
on the minimum number of European Union member states which form the enhanced
cooperation group would serve the benefit of the case. It would be expedient not to
consider enhanced cooperation the “last resort”, but to consider it a kind of peculiar
alternative mechanism of the European Union integration.

1.4.4. The legal nature of enhanced cooperation acts

The question of the legal nature of the acts on enhanced cooperation of the Euro-
pean Union member states is important both from the viewpoint of the theory of Eu-
ropean law and the practice of its implementation. It defines the correct understanding
of the scope of such acts, binding force of their provisions, the possibilities of appeal
to the Court, etc. The founding treaties of the European Union do not contain the
specification of the legal form of enhanced cooperation acts. Moreover, in order to
implement the provisions on enhanced cooperation of states properly it is necessary to
determine the place of acts on enhanced cooperation in the structure of European law.

The first acts on enhanced cooperation were referred to in the Treaty of Amster-
dam of 1997, paragraph 2 of Article K.15 of which provides for the acts and decisions
adopted for the implementation of closer cooperation.
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The Treaty of Nice in paragraph 1 of Art. 44 provides that for the purpose of adop-
tion of acts and decisions necessary for the implementation of enhanced cooperation
the relevant institutional provisions of this Treaty and the Treaty establishing the Eu-
ropean Community will be applied. Such acts and decisions did not form a part of
the acquis communautaire of the Union.

The Treaty establishing the Constitution for Europe said nothing about the legal
nature of the enhanced cooperation acts. Only in paragraph 4 of Article I -44 it was
stressed that the acts adopted in the sphere of enhanced cooperation are binding only
for the member states participating in enhanced cooperation. They were not consid-
ered as part of the acquis which should be adopted by the candidate states for acces-
sion to the Union.

The TEU and the TFEU do not define the legal nature of the enhanced cooper-
ation acts either. These treaties are silent on the form and order of the adoption of
such agreements. The Treaty on European Union in Article 20 only confirms that acts
adopted in the framework of enhanced cooperation are binding only for the member
states that take part in it. They are not considered as acquis which must be accepted
by candidate states for accession to the Union. The TFEU provides that the Commis-
sion of the European Union takes the necessary transitional measures concerning the
application of the acts that have already been adopted in the framework of enhanced
cooperation (Art. 331).

The practice of enhanced cooperation in the European Union indicates the estab-
lishment of the enhanced cooperation relations between EU member states long be-
fore the legal regulation of those in the founding treaties. These are the Schengen
Agreements, the provisions on the Economic and Monetary Union, the treaties on
accession of the new states to the European Union and others.

Schengen law is, first of all, the Schengen Agreement of 1985 and the 1990 Con-
vention on the implementation of the Schengen Agreement of 14 June, 1985 as well as
the normative regulatory acts adopted by the Schengen Executive Committee.

The Economic and Monetary Union was established in 1992 by the Maastricht
Treaty on European Union (Art. 2, paragraph 4). The Protocol thereto contains special
provisions for the UK, Denmark and Sweden. Regulations of the Council and the de-
cisions of the European Council in this area were adopted later.

Treaties of accession of new states to the European Union are contracts between
the Member States of the European Union.

Thus, the acts of enhanced cooperation are international legal agreements of the
Member States. The Amsterdam and Nice treaties did not consider them as part of the
acquis communautaire (EU law communitarian) which was to be adopted by candi-
date countries for accession to the European Union. It is important to define how acts
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of enhanced cooperation relate to EU law after the reforms that have been carried out
by the Lisbon Treaty, as a result of which the EU is entitled to fully replace the com-
munitarian law and whether they will ever be part of it.

1.4.5. Place of enhanced cooperation acts in the structure
of European law

Based on the fact that acts of enhanced cooperation are not considered to be part
of EU law, that is the main component of European law, it can be assumed that these
acts are as a specific part of European law. It seems that these acts will be acts of in-
ternational public law, to decorate the relations between members of the international
public law — sovereign Member States. According to international public law, there
are rights and obligations for States that adopt them, rather than directly for legal
entities and citizens of these countries. Now we’ll try to define the place of enhanced
cooperation acts in the structure of European law. We can start from the concept of
European law of professors L.M. Entin, who considers it in the vertical and horizon-
tal perspective. In considering the European law in the vertical perspective Profes-
sor L.M. Entin divides it into primary rules (rules of the Treaties and the Union of
Communities), secondary (legally binding regulations issued by the European Union
institutions) and tertiary rights («complementary», that is additional rights, which are
the source of agreements and conventions which are concluded by Member States).
Acts of enhanced cooperation cannot be attributed to the rules of primary law, since
they are not the rules of the Treaties. They also cannot be attributed to secondary
law because the latter combines legally binding regulations which are published by
the European Union institutions. The acts of enhanced cooperation can hardly be at-
tributed to tertiary law because agreements and conventions that are accepted in the
framework of tertiary law are binding on all Member States and are subject to the
unanimous ratification.

It is more difficult to determine the place of acts of enhanced cooperation in the
horizontal perspective of European law. According to Professor L.M. Entin (2009), it
consists of (1) the law of the European Union and (2) the provisions of the European
human rights protection system. It is obvious that the acts of enhanced cooperation do
not belong to any of these components.

Thus, the acts of enhanced cooperation are formed along with the European Union
law. They contain the necessary potential to become later a part of Union law. Acts
of enhanced cooperation are not included in European law, and constitute a potential
European law.

In support of our statement we present a number of arguments:
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1. In accordance with Article 43 (1) (j) of the Nice Treaty the enhanced coopera-
tion «is open to all Member States» of the EU. This provision should be interpreted
in conjunction with the provision of Article 43 of the Nice Treaty, which gives more
detailed regulation, namely: the enhanced cooperation in its establishment is open
to all MSs and is still open to them at any time in accordance with Articles 27.E and
40.B of this Treaty and Article 11A of the Treaty establishing the European Commu-
nity. Moreover, the European Commission and the Member States participating in
enhanced cooperation, sought to encourage the participation of a larger number of
MSs in advanced areas of cooperation.

Under the TEU and the TFEU, it is expected that all European Union Member
States will sooner or later become parties to enhanced cooperation.

Thus, paragraph 1 of Art. 20 of the TEC states that «the enhanced cooperation is
open at any time to all Member States, in accordance with Article 328 of the Treaty
on the Functioning of the European Union.» This article specifies that the enhanced
cooperation in its establishment is open to all Member States, with the qualification
about the necessity to comply with certain conditions.

The Commission and the MSs that participate in enhanced cooperation care about
promoting the participation of as many Member States as possible.

Paragraph 2 of Art. 20 of the TEC stipulates that a decision authorizing the en-
hanced cooperation shall be adopted by the Council as a last resort, where the Council
determines that the objectives pursued by the data collaboration, as a whole cannot be
achieved by the Union within a reasonable time. Moreover, this paragraph establishes
a quantitative benchmark for such cooperation, namely, “that it involves at least nine
Member States”.

2. The enhanced cooperation in accordance with Art. 43 (1) (a) of the Nice Treaty
was “intended to contribute to achieving the objectives of the Union and the Commu-
nity to protect and ensure their interests and advance their integration process.”

According to paragraph 1 of Art. 20 of the TEC, “the enhanced cooperation is in-
tended to contribute to achieving the objectives of the Union, protect its interests and
reinforce its integration process.” Article 334 of the TFEU provides that the Council
and the Commission ensure the consistency of actions undertaken in the framework
of enhanced cooperation and also provides the consistency of such activities with the
policies of the Union, and cooperate for this purpose.

3. The enhanced cooperation is carried out by using European Union institutions.
Article 43 (1) of the EU-Nice provides that the European Union Member States which
intend to implement the enhanced cooperation can use institutions, procedures and
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mechanisms that are covered by this Treaty and the TEC, on the condition that the
planned cooperation “respects ... a single institutional framework of the Union.”
Paragraph 1 of Article 20 of the EC Treaty provides that Member States that wish
to establish enhanced cooperation between themselves within the framework of
non-exclusive competence of the Union can make use of its institutions.

4. Areas in which the enhanced cooperation defined in the TEU and the TFEU.
Thus, in accordance with paragraph 1 of Article 329 of the TFEU, the scope is stipu-
lated by the contract, except for areas of exclusive competence of the Union. Proce-
dures for the implementation of enhanced cooperation are defined in Articles 329-331
of the TFEU.

These arguments in favor of the acts of enhanced cooperation are not acts of Euro-
pean law, but have certain features that allow them to continue to be incorporated into
the law of the EU, and thus become part of European law.

Thus, the enhanced cooperation acts are special acts that are formed along with the
traditional European law and required only for a certain range of the European Union
Member States. It is possible to imagine the picture of the bubbles in the bulk mate-
rial, which then exist separately from each other and from the substance, then merge
with each other but not with the substance, and then suddenly burst and disappear, or
dissolve in the substance (if all Member States of the EU join the advanced group and
acts of enhanced cooperation become part of the acquis), or disappear at all — unnec-
essary, obsolete or unclaimed, like light smoke on the substance carried by the wind.

Acts of enhanced cooperation contribute to the formation of the vanguard in the
framework of the Union, which may be called “unions in the Union.”

Some acts of enhanced cooperation can become a part of European Union law.
This happens in the case of merger of all or most of the EU Member States for the spe-
cific policy of enhanced cooperation. This happened as a result of the incorporation of
the Schengen agreements and the provisions of the Monetary Union.

Based on the aforesaid it is possible to identify the following features of enhanced
cooperation acts. They: 1) have a conventional character; 2) are binding only on the
States participating in enhanced cooperation; 3) are directly applicable to participat-
ing Member States’ territories; 4) fall under the jurisdiction of the Court of Justice.

Enhanced cooperation formed the basis of the structure of European law. So, ac-
cording to most scholars, European law is made up of two elements: international
and supranational. Initially, and by definition this legal system combines two main
components. They are, on the one hand, the rules of law which have their origin in
international legal acts by their nature; on the other hand, the rules of law which are
the source of acts issued by the EU institutions. In other words, the legal system of
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the EU is generated as a result of international cooperation and supranational formal
activity, and this is definitely its specificity. From this point of view, we can also talk
about a complex and ambiguous structure of European law. With regard to the Com-
munity, the European law acts as a symbiosis of international and supranational basis,
in which the latter is prevalent; it is applied to the field of foreign and security policy,
justice and internal affairs (police and courts) is the predominant method of legal reg-
ulation, closer to traditional forms of international legal cooperation. The interethnic
basis is materialized in such sources as the rights of international legal instruments,
whereas supranational basis is evident in regulations, directives and other legal acts
that are adopted by the institutions of the Community and the Union.

Thus, the acts of enhanced cooperation are agreements that are concluded with
the institutions of the European Union in the form of international legal instruments,
binding only for the part (at least nine) of the European Union Member States. Some
acts of enhanced cooperation can be further incorporated into European Union law
and, therefore, become part of European law, in the case of merger of all or most of
the EU Member States for the specific policy of enhanced cooperation.
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1.5. Membership in the EU

Six European countries — Belgium, the Federal Republic of Germany, France, Ita-
ly, Luxembourg and the Netherlands — founded the European Coal and Steel Commu-
nity (ECSC) in 1952. This international organization formed a single market in two
major sectors of the industry under the control of an independent supranational body.
Getting to this integration project, its creators placed their hopes that the ECSC would
be able to control the military industry and promote economic interdependence, thus
making another conflict in Europe unthinkable.

In 1957, six MSs of the ECSC signed two new international treaties in Rome: the
first established the European Economic Community (EEC) to develop a common
economic policy and integration of individual national markets into a single market
where goods, people, capital and services could move freely; the second one estab-
lished the European Atomic Energy Community (Euratom) to ensure the use of nucle-
ar energy for peaceful purposes. These two agreements, which are usually referred to
as the «Treaties of Rome», came into force in 1958.

The famous Merger Treaty was signed in Brussels on 8 April, 1965 and entered
into force on 1 January, 1967. It brought together the major institutions of the three
communities, with the result that the ECSC, EEC and Euratom became known as the
European Communities (EC).

The first enlargement of the EU (1973)

Despite the fact that the Treaty on the ECSC, the TEEC and TEA entered into force
as classical multilateral international treaties, each of them pointed out that they are
agreements of open type.

The three Treaties established the basis for further expansion of the Communities,
with the possibility for new states to accede. In particular, Art. 98 of the Treaty on the
ECSC, Art. 237 of the TEEC and Art. 205 of the TEA proclaimed that treaties are open
for accession to «any European state».

These provisions were used during the first enlargement of the Community in
1973, when it was joined by Denmark, Ireland and the United Kingdom. The attempt
of Norway to join the EU failed.

The accession took place in several stages:

a) the application stage,

b) the negotiation stage,
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c) the accession stage.

a) At the first stage the four above mentioned states applied for EU membership.
Thus, the requests of the United Kingdom, Ireland and Denmark were sent in 1961,
and of Norway — in 1962. However, the process was interrupted by France, in particu-
lar, because of the rejection of the UK.

The United Kingdom applied again on 10 May, 1967; Denmark and Ireland — on
11 May, 1967, and Norway — on 21 July, 1967.

Each State submitted a single application for the membership to all the three Com-
munities, despite the fact that they are separate international organizations and their
founding Treaties contain various articles about the accession of new members. How-
ever, it was evident during the first EU enlargement that all the three Communities
were perceived as one «integration association».

b) The negotiations during the first expansion took shape in the form of the Con-
ference between the European Communities and the Applicant States. The confer-
ence took place in 1970 in Luxembourg on two levels — multilateral and bilateral. In
the first case, the negotiations were conducted between the Community and all the
states-candidates; in the second — between the Community and the specific Applicant
State. The Commission played a key role in the technical and substantial issues of the
negotiations and was like the «expansion engine».

¢) The accession stage of the first enlargement of the EC was complicated mainly
by the differences between Art. 237 of the TEEC, Art. 205 of the TEA, on the one
hand, and Art. 98 of the Treaty on the ECSC, on the other hand. In order to avoid a
violation of any provisions of these Agreements, «Acts of Accession» presented a
complex combination of several legal documents:

1) Decision of the Council on accession of Denmark, Ireland, Norway and United
Kingdom in ECSC. Tt was based solely on Art. 98 of the Treaty of the ECSC and, by
its nature, is a unilateral decision of the Council. It defined the conditions of acces-
sion and specified unilateral instruments of accession supplemented by the applicant
countries;

2) Treaty concerning the Accession of the Kingdom of Denmark, Ireland, Kingdom
of Norway and the United Kingdom of Great Britain and Northern Ireland to the EEC
and Euroatom. This agreement was signed by the six MSs of the EEC and Euratom in
accordance with Art. 237 of the TEEC and Art. 205 of the TEA. By its legal nature, it
was a multilateral international treaty.

Chapter 1. Fundamentals of the EU 69



The agreement was signed after the Council’s decision to allow accession of the
four candidate countries (on 22 January, 1972). With the exception of Norway, all
contracting States subsequently ratified the Treaty on the Accession;

3) Act concerning the conditions of accession and the adjustments to the Treaties.
The act was an integral part of the Council Decision on the accession to the ECSC
and of the Treaty on accession to the EEC and EAEC. It contained the conditions for
accession for all Applicant States in relation to the three Communities. Differentiation
for individual states, particularly with regard to transitional measures, was stipulated
in the Annex to the Act;

4) The Final Act was adopted after the signing of the previous acts and accompa-
nied by a text procedure for the adoption of certain decisions and other measures to be
taken during the period preceding the accession.

The Acts of the accession entered into force on 1 January, 1973, expanding the
number of members of the Communities to nine.

Second enlargement of the ECs (1981)

The Greek accession to the ECs had one interesting feature. In contrast to the
States of «the first expansion» Greece had a prior Association Agreement with the
ECs since 1961. It was designed as an agreement between the EEC and the third State.

The agreement did not include an explicit goal of further accession of a new State
to the community, but in the case of accession of the Hellenic Republic Art. 72 of the
Agreement directly pointed to the fact that “as soon as the operation of the Agreement
has advanced far enough to justify envisaging full acceptance by Greece of the obliga-
tions arising out of the Treaty establishing EEC, the Contracting Parties shall examine
the possibility of the accession of Greece to the Communities.” The Agreement was
aimed at strengthening ECs economic and trade relations, as well as to ensure the
development of the Greek economy, removing the obstacles to the Greek application
for membership in the Communities.

Greece accession procedure was similar to that of «the first expansion». Greece
submitted a single application for membership to the Communities on 12 June, 1975.
In contrast to the first enlargement, the Commission considered the possibility of im-
mediate Greek accession to the Community, however, the Council, contrary to the
Commission, decided to move it to the stage of accession negotiations, which last-
ed for three years (1976-1979). The negotiations were successfully completed on 28
May, 1979 when the Act of the accession of Greece was signed.

On 1 January, 1981 Greece became the tenth Member State of the Communities.
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The third enlargement of the ECs (1986)

Unlike Greece, Spain and Portugal didn’t furnish their relations with the Commu-
nity in the form of Association Agreements, but they had preferential Trade Agree-
ments with the ECs, based on Art. 113 of the TEEC.

Portugal submitted an application for membership on 28 March, 1977 and entered
into negotiations on 17 October, 1978. Spain submitted an application for member-
ship on 28 July, 1977 and the negotiations began on 5 February, 1979, however, the
Act of the accession was signed on 12 June, 1985 by both countries. It entered into
force on 1 January, 1986. From this date the ECs had 12 Member States.

The fourth enlargement of the EU (1995)

Accession of Austria, Finland and Sweden had some novelties in conjunction with
the provisions of the Single European Act of 1986 (SEA) and the Maastricht Treaty
of 1993.

Thus, Art. 8 of the SEA introduced the need for approval of the accession of any
new MS by the European Parliament. The main consequence of this reform was an
increase in the value of the European Parliament. This reform reflected the general
political efforts (and pressure) for the democratization of the Community institutions.
Thus, the preamble expressed the focus of the SEA MSs to «work together to promote
democracy» and the belief that «the European Parliament, elected by universal suf-
frage, is an indispensable means of expression». However, it would be fair to say that
this article of SEA had never been applied. Later this article was replaced by Art. «O»
of the Maastricht Treaty in 1993, which also canceled Art. 98 of the ECSC Treaty, Art.
237 of the TEC, and Art. 205 of the TEA.

Article «O» stipulated: «Any European State may apply to become a member of
the Union. It shall address its application to the Council, which shall act unanimously
after consulting the Commission and after receiving the assent of the European Parlia-
ment, which shall act by an absolute majority of its component members.

The conditions of the admission and the adjustments to the Treaties on which the
Union is founded which such admission entails, shall be the subject of an agreement
between the Member States and the Applicant State. This agreement shall be submit-
ted for ratification by all the contracting states in accordance with their respective
constitutional requirements.»

This article introduced two major novels in the EU accession procedure. First, it
meant applying for accession to «the Union». Second, it introduced «new player» in
the «communitarian phase» of the accession negotiations — the European Parliament.
Its consent should be a prerequisite for accession of a new State to the EU.

From this time, accession of a new Member State was no longer the prerogative
of the Member State itself. It became «the matter of citizens of the European Union.»
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Article «O» of the Maastricht Treaty was first implemented during the fourth en-
largement of the European Union.

The legal tools necessary for the accession of Austria, Finland and Sweden to the
European Union, were as follows: 1) Decision of the Council of the European Union
on the admission of Austria, Finland, Norway and Sweden to the European Union; 2)
The Accession Treaty; 3) Act concerning the conditions of accession and the adjust-
ments to the Treaties on which the Union is founded; 4) Final Act.

The fourth enlargement also included Norway, but the Treaty of Accession wasn’t
ratified as a result of the negative outcome of the referendum, which was held on 28
November, 1994. Norway did not become an EU Member State.

With the accession of Austria, Finland and Sweden the EU now consisted of 15
members.

The fifth enlargement of the EU (2004)

In March 1998, the EU began negotiations on accession with Cyprus, the Czech
Republic, Estonia, Hungary, Poland and Slovenia. In December 1999, the EU decided
to start negotiations with six other countries: Bulgaria, Latvia, Lithuania, Malta, Ro-
mania and Slovakia.

In December 2001, the EU announced that 10 of these countries (Cyprus, the
Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and
Slovenia) would be able to complete the accession negotiations by the end of 2002.
As a result of the negotiations in 2002, agreements were reached on the issues of
agriculture and regional aid, as well as budgetary matters. The final decision on the
accession of 10 countries was adopted at the EU summit of December 2002; the final
act of negotiations was signed on 3 April, 2003

The Treaty of Accession was signed between the EU Member States and 10 new
countries on 16 April, 2003, as well as a number of other important documents: the
Accession Treaty, 18 Annexes, including transitional measures for acceding States,
and the Final Act.

The Accession Treaty of 10 new MSs of 2003 came into force on 1 May, 2004. As
a result of the fifth enlargement of the EU the number of its Member States grew to
25 MSs.

The sixth enlargement of the EU (2007)

Despite the fact that the applications of Bulgaria and Romania to the EU were sent
back in the mid 1990s, the negotiations phase lasted long enough. It had no time to
be completed by the end of the fifth expansion, largely due to the inconsistency of the
judicial system of these countries and high level of corruption.
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Negotiations concerning the accession of Bulgaria and Romania to the EU with
the endorsement of the European Council were officially completed on 17 December,
2004.

This was followed by a request for the European Parliament’s approval of the
accession of new members. The Commission presented a positive conclusion of ac-
cession of Bulgaria and Romania to the EU on 22 February, 2005. The European Par-
liament approved the accession of Bulgaria and Romania on 13 April, 2005.

The Treaty of Accession was signed on 25 April, 2005 and entered into force on
1 January 2007. As a result of the sixth expansion the number of EU Member States
increased to 27.

The Treaty of Lisbon of 2007 introduced a new legal basis for the accession proce-
dure. It is based on Art. 49 of the TEU, which establishes the conditions of eligibility
to apply for EU membership and the procedure for becoming a member. Article 49
provides for an application for membership from a «European state» respecting and
committed to promoting the Union’s values set out in Art. 2 of the TEU.

Moreover, the applicant country must: be within geographical Europe; respect and
be committed to the values set out in Art. 2 of the TEU, namely: respect for human
dignity, freedom, democracy, equality and the rule of law; respect for human rights,
including the rights of persons belonging to minorities; and respect for a pluralistic
society and for non-discrimination, tolerance, justice, solidarity and equality between
women and men.

The applicant country must also satisfy EU eligibility criteria. These are common-
ly referred to as the Copenhagen criteria as they were defined by the European Coun-
cil that took place in Copenhagen in June 1993. These criteria are the following: stable
institutions guaranteeing democracy, the rule of law, human rights and respect for
and protection of minorities; a functioning market economy and the capacity to cope
with competition and market forces in the EU; the ability to take on and implement
effectively the obligations of membership, including the aims of political, economic
and monetary union.

The European Council that took place in Madrid in December 1995 added that the
candidate country must be able to apply EU law and must be able to ensure that the
EU law transposed into national legislation is implemented effectively through appro-
priate administrative and judicial structures.

The EU reserves the right to decide when the candidate country has fulfilled the
accession criteria. Also, the EU itself must be able to integrate new members.

The seventh expansion of the EU (2013)

The seventh and final expansion of the EU is the smallest since the number of EU
member states was supplemented with only one — Croatia.
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Croatia signed the Agreement on Stabilization and Association with the EU in
2001. It provided Croatia with financial and technical assistance from the EU.

The application for EU membership was submitted by Croatia in February 2003.
In June 2004, the European Union recognized the state as an official candidate for
membership.

EU-Croatia negotiations were opened in October 2005 and ended in June 2011,
which was largely due to the border dispute with Slovenia, as well as the problems of
harmonization of legislation with the acquis of the Union in 2008.

The Commission expressed a positive opinion on Croatia’s accession to the EU on
October 2011. The European Parliament expressed its consent to the accession on 1
December, 2011.

Croatia signed the Accession Treaty in December 2011. Other legal acts connect-
ed with the accession procedure should be highlighted: the Act on the conditions of
accession and nine annexes, as well as the Protocol on Croatia’s fulfillment of the
Kyoto Protocol to the United Nations Framework Convention on climate change and
the Final Act.

In January 2012, the citizens of Croatia approved the State’s accession to the EU
in a referendum with 66 % in favor. All the EU member states ratified Croatia’s acces-
sion treaty by June 2013. Croatia became the EU’s 28th member state on 1 July, 2013.

According to current EU legislation, any European State which respects the values
referred to in Article 2 of the TEU and is committed to promoting them may apply to
become a member of the Union. The European Parliament and national Parliaments
shall be notified of this application. The applicant State shall address its application
to the Council, which shall act unanimously after consulting the Commission and
after receiving the assent of the European Parliament, which shall act by an absolute
majority of its component members.

The conditions of admission and the adjustments to the Treaties on which the Un-
ion is founded, which such admission entails, shall be the subject of an agreement
between the Member States and the applicant State. This agreement shall be submitted
for ratification by all the contracting States in accordance with their respective con-
stitutional requirements. The conditions of eligibility agreed upon by the European
Council shall be taken into account.
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CHAPTER 2. INTRODUCTION TO THE EU LAW

As a result of studying the material of this chapter students must:

know:

composition, structure and trends of legal regulation in the EU,

goals, objectives and directions of reforming the law of the EU;

patterns of development of legal practice, including the judiciary, and its impor-
tance in the mechanism (system) of law of the EU;

state and development of international legal regulation in EU law;

relevant sectoral legislation, and (or) mechanisms of inter-sectoral institutions;

be able to:

apply legal norms in situations of gaps, conflicts of norms, complex interactions,
solve complex problems of law enforcement practice in EU;

argue decisions taken, including being able to foresee the possible consequences
of such decisions;

analyze non-standard situations of law enforcement practice and develop a variety
of solutions;

interpret EU acts in their interaction competently;

explain the effect of the EU law to their addressees.

possess:

skills for making legal written documents;

skills for drafting regulatory and individual legal acts;

skills for making oral presentations on legal matters, arguing and defending their
points of view in oral debates;

skills for discussion, business negotiations, mediation in order to reach a compro-
mise between parties of a conflict;

skills for drawing up expert opinions;

skills for counselling citizens on legal issues in the sphere.
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2.1. Sources of European Union law

2.1.1. Definition and classification of sources
of European Union law

Taking into account reforms and changes in the structure of the European Union,
the sources of EU law and their system have undergone certain changes. Before turn-
ing directly to sources of law of the European integration, it is necessary to define the
“source of law” concept. In the social and legal sciences, there are different approach-
es to the understanding and interpretation of the very definition of the “source of law”
concept.

In formal legal sense, a source of law is a way of officially recognized expression
of standards, providing such standards a quality of juridical (legal) norms. Therefore,
the question of sources of law in legal sciences is treated somewhat differently, and the
legal acts adopted on the basis of special arrangements and in special forms, in which
legal requirements are collected and set forth, serve as the sources of law in first place.
As a general rule, the sources of law also include customs, precedents, statutory agree-
ments (typical and international), and a doctrine taken with certain qualifications.

The system of EU sources of law is being established under direct influence of
national legal systems of the EU Member States. However, it should be recalled that
the legal systems of these states are not uniform.

In a strictly legal sense, only regulatory documents serve as sources of law in the
European Union. But the literature provides for a broader approach. In this case not
only legal instruments — international Treaties, EU institutional acts of general na-
ture — serve as sources of the EU law, but also all other legally binding judgments and
decisions.

Proceeding from the above said, we can conclude that the system of EU sources of
law corresponds to principles inherent mainly for the Romano-Germanic legal family,
since the first founding states of the European Communities were France, the Benelux
countries, Germany and Italy. The dominant positions in all these countries belong to
the Romanic-German law.

However, the system of EU law sources is characterized by a certain specificity
and autonomy. It is preconditioned by the peculiarities of the nature and the structure
of the European Union as an integration association. The range of sources of law of
the European Union is wide and varied in terms of subject and content. These are
international treaties, and documents of international organizations, and precedents of
the European Court of Justice (case law of the EU). Some authors (e.g. Craig P., Btirca
G., 2011) formulated the EU customs, but their role as an independent source has not
been officially recognized yet (M.K. Entin, 2015).
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Considering the sources of the European law, it should be noted that the following
features are important for understanding their nature and character:

1. A unique legal nature and character of sources of the EU legal system. The prin-
cipal difference is the will and interest. The basis of the sources of the EU law consists
in combined interest of European peoples and their will; the basis of sources of nation-
al law is the will and interest of a people of a certain state; the basis of constituent acts
being the grounds for EU foundation is the will and interest of all involved in treaty
relations of the states (Dinnage J., Murhy J., 1996).

2. A unique legal nature and character of legal acts emanating from supranational
institutions as represented by the European Parliament, the Council, the European
Commission, the European Central Bank, the Chamber of Accounts and other institu-
tions — the concerted will and interests of these institutions are manifested indirectly.
Some scientists believe that these acts are neither national nor international law (in a
space-territorial aspect they are regional acts, but in essence, purpose and content they
occupy an intermediate position between national and international legal acts). Other
scientists consider them a form of acts of international organizations.

3. Constituent acts of the EU belong to the international legal order, and legal acts
of the European Union — to the national legal order;

4. The emergence and development of sources of the European law together with
the EU legal system is based on the principles and traditions of two major legal fam-
ilies — Romanic-German and Anglo-Saxon laws (T. Hartley, Diez Thomas, 2010;
R. Harrison, 1974; M.N. Marchenko, 2010 etc.). The result of this connection and
interaction of the two legal families is the existence and functioning of such different
sources of law as the “law” in the broadest sense (coming from legislative and exec-
utive and administrative bodies of the EU) and the “precedent” (it comes from the
European Court of Justice) in the legal system of the EU.

5. The effect of the European law sources in unlimited area (i.e. in the territory
that is the territory of the European Union and, at the same time, the territory of its
Member States). The legal order of “collective” EU territory is characterized by a
lack of any sovereign power in respect to it. The European Union is not authorized to
negotiate changes in the territory and is unable to review the boundaries of the EU,
although it may regulate the spatial scope of application of the European law through
establishment of exceptions and limitations (St. Sieberson, 2010; A. Kapustin, 2010).
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A differentiated procedure of adoption and entry into force of the EU law sources
(S.Y. Kashkin, P.A. Kalinichenko, 2015; E.A. Cherginets, A.O. Chetverikov, 2013), as
well as inclusion of regulations contained in them into national law of the EU Member
States (M.N. Marchenko, E.M. Deryabina, 2010). Differentiated procedure for the
adoption and entry into force of different EU law sources is preconditioned by the fact
that they have different legal nature, character, role and purpose.

Proceeding from the above, the sources of the EU law may be defined as the exter-
nal forms of expression and consolidation of legal norms adopted by the institutions
of the European Union within their powers and in accordance with established pro-
cedures.

Sources of law of the European Union in scientific literature are classified into
different types:

1. Depending on the scope of application and orientation of the effect of sources,
they are divided into domestic (constituent treaties, current legislation and general
principles of the EU law) and external (international treaties)

2. Based on the method of formation and adoption of a source of the EU law (de-
pending on a form of its expression), they are subdivided into: constituent treaties
(“comparable with national constitutional laws in importance” and “other acts that
regulate the most important questions of organization and functioning of the European
Union”); acts adopted by the EU institutions ( “comparable with regular laws and reg-
ulations of national law™); decisions of the European Court of Justice (“based on legal
norms of constituent acts of the EU and other sources of law — the general principles
of the EU and international law, the legal doctrine);

3. According to subject and content of the EU legal sources, they consist of regula-
tions, law-making treaties, and precedents of the European Court of Justice;

4. According to legal force: binding and non-binding (e.g., in the European doc-
trine (J. Shaw, 2010), the sources of the European Union law include political and
advisory acts, which are not binding. The term “soft law” is used as their collective
name — unlike the “hard” law, i.e. the law in traditional sense of the word (A. Ber-
linguer, 2013).

Despite the wide range of EU law sources, all sources of the European Union
law form a unified and coherent system built on hierarchical principles. This system
consists of sources of primary (French — droit primaire), secondary/derived (French —
droit secondaire/derive) and case/precedent law.
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The sources of primary law are the basis (core) of the EU legal system, consisting
of the documents of fundamental nature characterized by supreme legal force.

The sources of secondary law are documents adopted on the basis of the primary
law. Most legal regulations that form the legal system of the EU are enshrined here.
The sources of secondary law in its legal force must comply with the primary law; if
they contradict it, they must be cancelled.

An important independent role in the system of EU sources of law has also been
attributed to precedents created by the decisions of the Union Institution — the Euro-
pean Court of Justice, briefly — the case law (M. Biriukov, 2015; V. Gorshkov, 2012;
S. Kashkin, 2015).

The law of the European Union is also subdivided (M. Biriukov, 2015; P. Biriukov,
2015) into primary (founding), secondary (derivative) and tertiary (complementary).

The procedural and material criteria are placed in the core of the European law
sources system. The place of each instrument in the system is determined, to a great
extent, by what and how this particular act is intended to regulate. From this point of
view, we can clearly and distinctly isolate what refers to primary (founding) sources
of law, and what may be attributed to secondary (derivative) sources, or tertiary (com-
plementary) law. In practice, only the use of a procedural criterion allows to separate
legislative acts and regulations, even if they are provided with a common title — reg-
ulation or directive.

There are also other criteria of classification of sources of the European Union law,
but the most common and well-established is the criterion, according to which, de-
pending on the legal force, the EU law sources are divided into the sources of primary
and secondary law. Particular attention should be paid to the sources of primary law
of the European Union.

2.1.2. Sources of the EU primary law

There are many ideas about the types of sources that should be attributed to pri-
mary law sources. At the same time, scientists use different criteria for classifying
various sources of law as primary ones.

However, with all variety, the authors express the consensus that the primary law
of the EU is the so-called analogue of national constitutional law, with constituent
treaties being the analogue of national constitutions. From the title “sources of pri-
mary law” it is clear that they must serve as fundamental documents of constituent
character. In legal terms, a founding act of a state is a constitution that should be ap-
proved by a people’s congress (the parliament, the constituent assembly), or directly
by people on a referendum.
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The founders of the European Union are the Member States (founding states).
Therefore, “the constitution” of the European Union is formalized not as a basic law,
but as an international treaty. Since the foundation, the treaties concluded for this
purpose by Member States have been laid down in the basis of the Communities (by
the founding states). These treaties are fundamental constituent acts. Due to the pe-
culiarities of the EU formation, several treaties, including TEU and TFEU have been
laid down in its basis.

The system of primary law sources may be subdivided into two parts:

1) the above mentioned constituent acts of the European Union;

2) All other documents by which amendments and additions to the constituent
treaties are made (such as the Treaty on accession of Czech Republic, Estonia, Cy-
prus, Latvia, Lithuania, Hungary, Malta, Poland, Slovenia, Slovakia, the Treaty on
accession of Bulgaria and Romania, the Treaty on accession of Croatia) supporting
the adoption and development of constituent treaties, documents in the form of pro-
tocols, declarations, and other applications that develop and explain the provisions of
the treaties (for example, the Protocol on Privileges and Immunities of the European
Union (as amended by the Lisbon Treaty of 13 December 2007).

According to some scientists (M. Marchenko, E. Deryabina, 2010; M. Ross, 2013
et al.), the sources of the EU primary law have:

a) the highest legal force in the system of EU sources and the constitutional nature
with respect to all sources of the EU law;

b) a differentiated character in relation to each other;

c) immediate goal and direction — formation and regulation of intra-institutional
relations;

d) direct action in relation to national law and order.

The TEU is currently the main constituent document of the EU. It consists of a
preamble, six sections, and 55 articles.

The TEU, based on the values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities (these values are common to the Member States within the
communities characterized by pluralism, non-discrimination, tolerance, justice, soli-
darity and equality between women and men) enshrines the goal (to promote peace,
its values and the well-being of their peoples, etc) and the most general principles of
its construction and regulations (a principle of provision of competence, subsidiarity
and proportionality, the provisions on democratic principles, the provisions on institu-
tions, the provisions on profound cooperation, the general provisions on foreign pol-
icy of the Union and special provisions for the common foreign and security policy),
the relationship with Member States and the international community.
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The TFEU is an amended TEC. This treaty consists of a preamble, seven parts
(which in most cases are divided into sections) and 358 articles.

The TFEU establishes detailed rules for the functioning of the Union and consists
of the following parts: principles (categories and spheres of the Union’s competence;
the provisions of general application); non-discrimination and citizenship of the Un-
ion; internal policy and activities of the Union (the internal market, free movement of
goods, agriculture and fisheries, free movement of persons, services and capital; an
area of freedom, security and justice; transport; common rules on competition, tax-
ation and approximation of law; the economic and monetary policies; employment;
social policy; the European social fund; culture; health; education, vocational train-
ing, youth and sport; consumer protection; industry; trans-European networks, eco-
nomic, social and territorial cohesion; scientific research, technological development
and space; environment; energy; tourism, civil defense, administrative cooperation);
association with overseas countries and territories; foreign policy of the Union; insti-
tutional and financial provisions; general and final provisions.

It should be noted that these two treaties are of equal supreme legal force in the
legislation of the European Union; do not duplicate each other (TEU defines the foun-
dations and purpose of the Union, its objectives and tasks while TFEU governs cre-
ation of the mechanism to achieve these goals and objectives and ensures its func-
tioning); they complement each other; are intended to be used together, and form a
uniform legal framework of the Union.

Therefore, Art. 1 of the TEU states that “by this Treaty, the parties establish the
European Union (hereinafter referred to as the “Union”) conferred by the Member
States a competence to achieve their common goals. The Treaty marks a new stage
in the process of creating a more cohesive union of the peoples of Europe, in which
decisions shall be taken under the fullest possible compliance with the principle of
transparency, and as much as possible close to the citizens. The Union is founded on
this Treaty and on the TFEU (hereinafter referred to as the “Treaties”). These two
Treaties have the equal legal force. The Union replaces the European Community and
is its legal successor.”

In the same manner, part 2 of Art. 1 of the TFEU stipulates: “This Treaty and the
Treaty on European Union constitute the Treaties on which the Union is founded.
These two Treaties, which have the same legal value, shall be referred to as “the Trea-
ties”. On this basis, a uniform legal system of the European Union is built and all legal
instruments are taken, which form the main block of the EU law sources.

The constituent documents set out the rights and obligations of public authorities
(Member States, institutions, bodies, and institutions of the European Union), and
individuals, which means that they are able to have direct effect.
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A principle of direct action of EU laws is applied to the constituent documents
subject to certain requirements established by the precedents of the European Court of
Justice. The regulations should be unconditional, specific and clear and have a distinct
character. They a) do not need additional measures (acts) taken by national and supra-
national authorities for their application; b) do not leave any significant alternatives or
discretions for national and supranational authorities.

Therefore, if certain rules of the constituent documents are directly applicable,
not allowing any ambiguity in the understanding and interpretation of the article (for
example, prohibition of discrimination between citizens of MSs definitely and clearly
stated in Art. 18 of the TFEU, or prohibition of discrimination of workers from Mem-
ber States on the grounds of national citizenship in the matters of employment, wages
and other working conditions, stated in Art. 45 of the TFEU), the others act more as a
“program provisions” for institutions and the Member States (as they are qualified by
the European Court of Justice). It is impossible to deduce any subjective rights from
them (for example, increasing employment, improving living and working conditions
that ensure alignment under parallel progress, adequate social protection, social dia-
logue and other social policy objectives laid down in Art. 151 of the TFEU).

The TEU and the TFEU were concluded for an indefinite period (Art. 53 of the
TEU and Art. 356 of the TFEU), but there is a possibility to amend them in accord-
ance with the established revision procedure.

An integral part of the constituent documents of the European Union is the proto-
cols attached to them at different times (to the TEU and to the TFEU simultaneously),
for example, the Protocol on the role of national parliaments in the European Union of
2007 and the Protocol on application of principles of subsidiarity and proportionality
of 2007.

In particular, the protocols and appendices that form an integral part of the TEU
and the TFEU disclose, supplement and clarify their provisions. They are used for the
interpretation of specific rules and reveal the mechanism of their implementation (for
example, the Protocol on principles of subsidiarity and proportionality discloses the
mechanism of realization of the principle of subsidiarity and, partially, the principle
of proportionality).

They contain special provisions on certain issues which are considered inappro-
priate to be included in the main part of the constituent documents (for example,
statutes (charters) of the European Court of Justice, the European Investment Bank,
the European System of Central Banks and the European Central Bank). They secure
integration of the Schengen agreements into the EU legal system and their supple-
menting regulations (Protocol on the Schengen Acquis integrated into the framework
of the EU).
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These documents define the legal consequences of the expiry of the ECSC Treaty
(Protocol on the financial implications of expiration of agreement on the ECSC and
the Research Fund of Coal and Steel). They may set exemptions and exceptions for
individual Member States (e.g. with respect to transition to a single currency — euro —
the Protocol on certain provisions in respect of the United Kingdom of Great Britain
and Northern Ireland of 1972, etc).

Protocols have their own structure: a preamble, articles, in most protocols there are
chapters and sections. For example, the Protocol on the Statute of the European Sys-
tem of Central Banks and the European Central Bank consists of 50 articles organized
in nine chapters. The Protocol on the Statute of the European Court of Justice contains
64 articles organized in five sections.

Up to now, there are many of these protocols. Some of them have been in power
from 1957; others were made later, including the ones enclosed to the Treaty of Lisbon
of 2007 (for example, the Protocol on the Statute of the European Court of Justice; the
Protocol on the Statute of the European System of Central Banks and the European
Central Bank; the Protocol on the Statute of the European Investment Bank, etc).

As well as the constituent Treaties, all previously signed protocols are still valid in
the wording of the Treaty of Lisbon.

Besides protocols, an integral part of the constituent documents is formed by appli-
cations containing various schedules: the schedule of agricultural products covered by
the common agricultural policy of the EU, the schedule of “overseas states and territo-
ries”, i.e. colonial possessions of individual Member States remaining outside the EU.

It is necessary to note that the treaties and protocols are different as far as the pro-
cedure for amending is concerned. However, by its nature and status, protocols may
be attributed to the sources of primary law.

Despite the ability for direct action, the constituent documents of the European
Union have never included a full “catalogue” (a list) of fundamental rights and free-
doms obliged to comply with by the Union in the course of its activities. This gap was
filled by the adoption of the Charter of the European Union on Fundamental Rights,
which, due to the reform of the Lisbon Treaty, has become another source of the EU
primary law.

For example, Art. 6 of the TFEU stipulates that the Union recognizes the rights,
freedoms and principles set out in the Charter of the European Union on Fundamental
Rights of 7 December 2000, amended on 12 December, 2007, which has the same
legal power as the Treaties. The provisions of the Charter in no way extend the com-
petence of the Union, as it has been defined in the Treaties. The rights, freedoms and
principles set out in the Charter are interpreted in accordance with the general provi-
sions of Section VII of the Charter governing its interpretation and application, with
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due regard to the explanations provided for in the Charter that indicate the sources of
its provisions.

The Union joins the European Convention on Human Rights. This does not alter
the Union’s competences as defined in the Treaties. Fundamental rights, as they are
guaranteed by the European Convention on Human Rights and as they result from the
constitutional traditions common to the Member States, are included in the content of
the Union law as general principles.

The Charter consists of a preamble, seven chapters and 54 articles. The Char-
ter reaffirms the rights which are derived primarily from the constitutional traditions
common to the Member States and international obligations, from the Treaty on the
European Union and Community instruments, the European Convention for Protec-
tion of Human Rights and Fundamental Freedoms, social charters, as well as from
rulings of the European Court of Justice and the European Court of Human Rights.
Exercising these rights gives rise to the responsibility and creates obligations both be-
fore other individuals and in relation to human society and future generations as well.
The Union recognizes the rights set forth in the Charter, the principles and freedoms.
The Charter’s validity period is not limited to any term.

Therefore, three interrelated documents — TEU and TFEU (constituent documents,
or the “Treaties” — the basis for foundation and functioning of the Union) and the
Charter (confirming and enshrining the fundamental rights of individuals to be re-
spected in all activities of the European Union) — serve as the main sources of primary
law of the European Union.

In addition to the main sources of primary law, there are also complementary ones.

Scientists include the so-called “revision treaties” in this group. These are treaties
amending the constituent documents of the EU. They have no independent value,
since amendments made by them are incorporated in the constituent documents.

An example of a revision treaty is the Treaty of Lisbon. It consists of a preamble
and seven articles (Art. 1 and 2 are pivotal and are directly related to changes in the
Treaty, and Art. 3-7 contain final provisions). Two protocols are attached directly to
the text of the Treaty of Lisbon; these protocols are also of the revision nature: Proto-
col Ne 1 has amended the protocols previously annexed to the constituent documents
of the EU, and Protocol Ne 2 has amended the Treaty on Euroatom, which is no longer
a part of the EU.

Due to change of order and numbering of articles of the constituent documents of
the European Union, the Treaty of Lisbon also contains an appendix indicating the
correspondence between the old and new numbers of TEU and TFEU articles.

Treaties of accession to the EU (on the admission of new members, accession
agreements) are the treaties under which new states join the EU. They are concluded
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between EU MSs and one or more candidate countries, and must be pre-approved by
the European Parliament. Then they should be ratified by the parliaments of all mem-
ber states, as well as by parliaments of candidate states.

Over the past half a century of the EU existence, the membership has increased
significantly, as the conditions and the mechanism of accession of new states to the
EU have changed. Since the first expansion of the Union, fewer than 10 treaties of ac-
cession were concluded: the Treaty on Accession of Great Britain, Denmark and Ire-
land of 1972, the Treaty on Accession of Greece of 1979, the Treaty of Accession of
Spain and Portugal of 1985, the Treaty of Accession of Austria, Finland and Sweden
of 1994, the Treaty on Accession of 10 European countries, the Treaty of Accession of
Bulgaria and Romania of 2005 and the Treaty of Accession of Croatia of 2011.

Treaties on accession can also be attributed to the sources of primary law as far as
they: 1) make changes to the constituent acts of the EU and relate to the institutional
structure, order of formation and activities of individual institutions and bodies; 2)
provide for acceptance of requirements set forth in the statutory and other legal acts by
candidates for accession, and the implementation of the necessary reforms by them.

Treaties on accession have a number of special features:

a) They legally confirm accession of new MSs to the EU (the main part of treaties);

b) Their provisions are temporary in nature (as they cease to have legal power after
a certain transitional period);

¢) They contain provisions designed for independent and continuous application;

d) As a result of entering into such treaties, certain provisions of the constituent
documents of the European Union and other sources of the European law are amend-
ed; these amendments are called “adaptations” (for example, in order to include the
languages of new Member States in the official languages of the European Union, to
increase the authorized capital of the European Central Bank and the European Invest-
ment Bank by contributions from new MSs).

Therefore, revision treaties and treaties on accession are not intended for inde-
pendent use and are a source of complementary regulations of the primary law aimed
at clarification of rules of the constituent documents of the EU in relation to the new
Member States. Their goal is to adapt the EU to the accession of new Member States
through amending the constituent documents and other sources of law of the Europe-
an Union.

Thus, in accordance with Article 7 of the Protocol on the Faroe Islands of 1972,
annexed to the Treaty on Accession of Great Britain, Denmark and Ireland, the inhab-
itants of this Danish island, which did not join the EU along with its mother country,
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are not recognized as citizens of the Member States, and therefore are not considered
citizens of the Union as a whole.

The Treaty establishing the European Atomic Energy Community (Euratom Trea-
ty) can be considered another specific source of primary law of the European Union.

Up to December 1, 2009 (before entry of the Lisbon Treaty into force), the Eur-
atom Treaty was one of the constituent documents of the Union as a whole, as the
European Atomic Energy Community was one of the elements of the first pillar of the
EU. Eventually the Euratom became a formally independent organization consisting
of the same Member States as the EU, because it was separated from the EU.

As a result, the Euratom Treaty is no longer de jure a part of the primary law sys-
tem. It serves as a source of primary law of the legal system, separate from the legal
system of the Union — the Euratom law. De facto, this Treaty may be considered as
a complementary source of the primary EU law, extending the powers of EU institu-
tions to the questions of nuclear power. It is known the Euratom does not have its own
governing bodies and is governed by EU institutions. In practice, it remains inextrica-
bly linked with the EU, and the Euratom law — with the EU legislation.

As for the structure and content of the Euratom Treaty, it should be noted in brief
that it contains a preamble, six sections (community objectives; provisions on assis-
tance in the field of nuclear energy progress; regulations governing activities of insti-
tutions; financial provisions; general provisions; provisions, related to the initial peri-
od), final provisions, 225 articles, and four annexes containing various schedules (e.g.
the list of materials covered by the common nuclear market of Euratom: Annex IV).

The main element in the structure and content of the Euratom Treaty is Section 2
“Provisions on assistance in the field of nuclear energy progress” (which is divided
into chapters and contains Articles 4-106). In this same section the rules of integration
of Member States in the sphere of development and use of nuclear energy are fixed.
These include, in particular, the rules for nuclear research and development and its re-
sults, for protection from accidents and other hazards posed by radioactive materials,
for establishment and functioning of common market for nuclear energy, etc. On the
basis of the provisions of the second section of the Euratom Treaty, the institutions
of the European Union publish regulations, directives and other legal acts in the field
of nuclear energy related to the second group of the most important sources of law of
the European Union (as well as the legislation of the European Community for atomic
energy) — the secondary law.

Based on the foregoing, one may conclude that the sources of primary law are the
constituent acts on which the Union is based.

These are:

a) Constituent treaties (TEU and TFEU, Protocols, the Charter of the European
Union on the fundamental rights);
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b) The Treaty establishing the European Atomic Energy Community; Treaties,
changing the constituent Treaties of the European Union (for example, the Treaty of
Lisbon);

c) Treaties on accession to the European Union (for example, on accession of
Czech Republic, Estonia, Cyprus, Latvia, Lithuania, Poland, Malta, Slovakia, Slove-
nia, and Hungary);

d) Other basic documents of the European Union (for example, Future of the Eu-
ropean Union (Laeken Declaration).

2.1.3. Sources of the EU “secondary law”

The term “source of EU secondary law” and its content emphasizes that each
source of this law arises and is realized on the basis of primary law and in compliance
with it; it entirely relies on it, and cannot contradict it.

In accordance with these requirements and depending on the legal force, a kind of
hierarchy is built, where the sources of primary law are on top and secondary law is
at the bottom.

As stated by some scientists (S.Y. Kashkin, A.O. Chetverikov, 2015; T. Hartley,
2010; Ph. Raworth, 2011), the sources of secondary law (both homogeneous and sin-
gle-type phenomenon) feature a number of common characteristics:

a) substatutory (by-law) nature (manifested in the demand of their emergence and
development on the basis of the provisions of primary law, in accordance with them,
and within the powers conferred to authorities of the European Union);

b) a lesser degree of generality and abstractedness as compared to the sources of
primary law;

¢) focus on the achievement of more concrete goals and addressing more specific
problems;

d) wider variety of sources and scope of secondary law sources compared to the
scope of primary law sources;

e) focus on ensuring a stable everyday functioning of the European Union and its
legal system;

f) focus on operational management of current affairs of the European Union and
search for new, optimal ways to implement the primary law;

g) availability of both acts of direct (immediate) action and acts of indirect action
in the legal system of the EU and MSs, including through issuance of complementary
instruments;

h) inextricable connection with EU institutions that adopt such acts within the
framework of fixed competence and in compliance with legally established proce-
dures.
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Discussing similarities of the sources of secondary law, it is necessary to pay at-
tention to the following facts.

One is about adoption of laws in the spheres of exclusive competence of the Eu-
ropean Union, and in the spheres of joint competence with the Member States, for
execution of activities aimed at supporting, coordinating, and complementing actions
taken by Member States. We mean regulatory documents adopted in compliance with
the regular procedure, and instruments adopted on the basis of a special procedure.

EU instruments — the sources of secondary law — are the result of legislative activi-
ties of institutions of given supranational build-up. Common features and peculiarities
of secondary law sources are reflected in each particular instrument, and, above all, in
regulations, directives and decisions.

Some authors (e.g., M. Marchenko, 2010) consider that secondary law source
group consists of regulations, directives and decisions, as well as recommendations
and conclusions/opinions, the difference being that the latter two are not legally
binding.

The Treaty of Lisbon simplifies the situation and, to some extent, eliminates the
disparity that exists in understanding and application of legal acts similar in designa-
tion and content but different in names (E. Deryabina, 2010; T. Hartley, 2010 et al.).
These acts may have different legal status and, as a consequence, occupy different
levels in the hierarchy of law sources of the European Union (regulations or directives
may have both legislative and by-law nature). In principle, it stipulates that legislation
will regulate the most important areas of public relations. However, the constituent
acts do not articulate a single criterion. At the same time, these same basic instruments
contain a specific indication of what kind of act is to be applied and what the proce-
dure is for the adoption of these acts while indicating the way how this or that problem
or the scope of integration relations is regulated.

It is necessary to note that secondary law sources of the European Union contain
not only the above instruments. Let’s consider the acts included in each of the groups
adhering to the classification of secondary law sources into two groups (legal acts of
the European Union and other acts of secondary law of the European Union).

The acts issued by the EU institutions form an important group of secondary law
sources. They are the “legal acts of the Union” (French — actes juridiques de I’Union).

A separate chapter 2 “Legal acts of the Union. Procedures of accession and other
provisions” of the TFEU is dedicated to them. For example, Art. 288 of the TFEU
clearly states that institutions adopt regulations, directives, decisions, recommenda-
tions and conclusions for implementation of the Union competence. Therefore, the
institutions may issue legal acts. They are distinguished, as a rule, by complex legal
language and by numerous blanket norms that refer to other acts.
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A central place among the EU legal acts is devoted to instruments issued by the EU
legislative institutions — the European Parliament and the Council.

In accordance with articles 289 and 290 of TFEU, the legal acts adopted by legis-
lative procedure serve as the so-called “legislative acts” (French — Actes legislatifs).
In most cases they are taken together with the European Parliament and the Council
under proposal of the major executive institute of the EU — the European Commission
(so-called “ordinary legislative procedure™).

In accordance with Art. 291 of the TFEU, the European Commission is also em-
powered to issue instruments aimed at the implementation of the legislative acts of the
European Union. These powers are called executive, and acts published within their
framework are called “the executive acts” of the EU. In some cases, executive powers
may also be given to the Council. In accordance with Article 290 of the TFEU, the
European Commission could also be given a responsibility to issue “delegated acts” —
the acts issued under authorities delegated by legislative institutions. The purpose of
delegation is to ensure more time-efficient amendment to legislative acts that does not
substantially alter their meaning (“modify or complement individual elements of a
legislative act without substantial value”).

The title of delegated and executive acts must always be designated by words
“delegated” or “executive”.

The legal acts of the EU which do not belong to legislative ones are classified
by the EU (Art. 290 of the TFEU) constituent documents as “non-legislative acts”
(French — actes non legislatifs).

Among the non-legislative acts only the executive ones serve as by-law acts,
since they are issued pursuant to legislative acts. The delegated acts, because they are
grounded on delegating legislative powers to the European Commission, are equal in
legal power to legislative acts, which may be amended separately by them.

Another condition of delegating powers is the one that a delegated act may enter
into force only if within a period established by a legislative act, the European Par-
liament and the Council do not lodge their objections. An illustration of the above
may be Directive 2011/24/EU of the European Parliament and of the Council of 9
March 2010 on application of patients’ rights in cross-border health care. The Euro-
pean Commission is granted an authority to issue delegated acts on certain matters set
out in it. Such acts shall take effect within two months from the date of adoption, pro-
vided none of the legislative institutions put forward the objections during this period.

In accordance with Art. 290 of the TFEU, the European Parliament or the Council
may adopt the decision to cancel a delegation.

According to Art. 288 of the TFEU, legal acts of the EU are issued in five forms:
regulations, directives, decisions (legally binding; may be both legislative and
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non-legislative acts), recommendations and opinions (non-binding, recommendatory
acts, always considered non-legislative).

A Regulation has a general effect; it is binding in its entirety and directly applica-
ble in all Member States (Art. 288 of the TFEU). The legal properties of a regulation
contain the following ones:

a) It contains rules of general behavior, rather than of individual nature;

b) It is binding on all the territory of the EU Member States;

c) It is an act of direct action, i.e. directly provides natural and legal persons with
subjective rights and duties;

d) The adopted regulations do not require any ratification or implementation by the
Member States at conclusion of international treaties for entry into full force;

d) In accordance with the practice of the European Court of Justice, the Member
States are not entitled to substitute regulations with their own rules.

Therefore, by issuing regulations, the European Union directly regulates relations
in the whole territory and introduces uniform rules of conduct for its members. As
scientists observe, regulations supersede the laws and by-law acts of the Member
States in regulating particular areas of public life, since they have precedence over
national law.

A directive is an act binding for each Member State to which it is addressed in
terms of result to be achieved, but it leaves a choice of form and methods of achieving
a result to the competence of national authorities (Art. 288 of the TFEU).

A directive:

a) Contains rules of general nature, i.e. it is a normative document fixing the basics
of legislation in a particular sphere of public life;

b) Is legally binding;

¢) Does not require ratification by Member States and may act against the will of
some of them;

d) Is, as a rule, mandatory on the entire territory of the EU. Although Article 288
TFEU allows for issuance of directives in respect of individual Member States, in
practice, however, the vast majority of directives are adopted as binding for all states;

d) Unlike the regulations, is not normally intended for direct application.

These rules are confirmed by the decisions of the European Court of Justice (Cases
C-6, 9/90 Francovich vs Italian State (Francovich-1); Case 103/88 Constanzo (1989);
Case 158/80 Butter-buying Cruises (1981), etc ).

A directive is addressed to Member States, which are required to bring their na-
tional law into conformity with the Union standards. In this case they independently
make a choice of form and methods for achieving the result.
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By the ruling of the European Court of Justice C-144/04 Mangold, a directive was
recognized as an act of direct horizontal effect. However, as is noted by many authors,
a direct effect of directives is not unconditional.

It is required to perform four conditions established in the practice of the European
Court of Justice (see Case 152/86 “Marshall”). These are: a) provisions of a directive
must be unconditional and fairly clear; b) a transformation period must expire; c) a
directive is not fully transformed by a particular State; g) a directive cannot impose
obligations on individuals by itself.

Transformation of directives into national law is carried out by amendment or can-
cellation of existing or issuance of new laws and by-law acts within a specified period.
If a state fails to bring legislation into compliance within the specified period, such
omission equals to offense of law, for which it may be held liable by the Commission
before the European Court of Justice, including imposition of penalties to be paid in
the EU budget. All legal acts adopted with a purpose of transforming any particular
directive must contain a reference to it (i.e., indicate, for example, that such a law
has been adopted in accordance with a Directive of the European Parliament and the
Council of a certain date and provided with certain name and official number); texts
of national acts of Member States should be sent to the European Commission as the
EU institution supervising the observance of the EU legislation.

A decision is binding in its entirety; when the decision specifies those to whom it is
addressed, it is mandatory only for the specified addressees (Article 288 of the TFEU).

As emphasized by many (A. Chetverikov, 2015 et al.), a decision:

a) is legally binding;

b) normally, does not require ratification by Member States;

¢) unlike regulations and directives, is not aimed at harmonizing national laws;

d) is issued by the EU institutions for four main purposes (establishment of indi-
vidual prescriptions, addressed to Member States, natural or legal persons; appoint-
ments to positions at institutions, bodies, and EU authorities; implementation of for-
eign policy events, especially within a framework of common foreign policy and EU
security policy; establishment of individual organizational provisions).

Along with legally binding juridical acts (regulations, directives, and decisions),
EU institutions can issue acts of advisory nature, which, in accordance with Art. 288
of the TFEU, are issued in the form of recommendations and conclusions.

These acts have the following common features.

They:

a) are not legally binding;
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b) are always considered non-legislative acts of the EU, even if they have been
issued by the Union institutions that perform legislative functions (the European Par-
liament and the Council);

c) court action against them in the EU Court of Justice by claims for cancellation
is not applicable (Art. 263 of the TFEU).;

d) can be regarded as “pre-judicial” acts, since their preparation is often preceded
by issuance of legally binding acts in the form of regulations, directives, and deci-
sions;

e) are taken in those areas where the European Union does not have the authority
to issue legally binding acts in the form of regulations and directives aimed at harmo-
nization of national laws;

f) cannot be regarded as completely devoid of legal consequences.

However, some distinguishing features between recommendations and conclusions
of the European Union also exist. For example, recommendations are acts by which
an institution of the European Union proposes to voluntarily perform certain actions
or to refrain from acting (M. Marchenko, E. Deryabina, 2010). They can have both
individual and normative nature; regulatory recommendations contain general rules
of conduct; violation of these rules does not ensure legal responsibility (considered in
the Western doctrine (L. Senden, 205) as sources of “soft law”).

In turn, conclusions are acts which express official position of the institution of the
European Union on any matter; different EU institutions, for example, the Court of
Auditors may issue conclusions in the course of everyday activities (Art. 287 of the
TFEU).

It is worthy to note that despite the fact that recommendations and conclusions, as
such, are not legally binding, these acts cannot be regarded as completely devoid of
legal consequences. For example, in cases, when legally binding acts of the European
Union should be taken after consultation with other institutions, non-receipt of their
opinion or failure to provide reasonable period of time to form an opinion are con-
sidered by the European Court of Justice as a fundamental breach of the procedure,
which can lead to cancellation of already adopted legally binding act (Case C-322/88
“Grimaldi”).

In addition to legal acts issued by the EU institutions, some other types of manda-
tory or advisory documents are also considered sources of secondary law. They are
made on the basis of the constituent documents of the EU and cannot contradict them.

For example, other sources of secondary law include internal regulations (proce-
dural rules). Each institution of the EU, being a collegiate body, needs rules governing
its internal structure and operation (order of meetings, drawing up the agenda, struc-
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tural units, auxiliary units, etc). The most important rules of this kind are enshrined in
the founding documents, and their adaptation for each institution is ensured by special
act called “Rules of Procedure” (French — Reglement interieur). An example of the
first one may be internal regulations of the European Parliament or “procedural” (in-
ternal) rules of the European Court of Justice; and an example of the second one — the
rules of internal organization of an institution (L. Entin, 2009).

It should be noted that the auxiliary collective bodies and EU institutions have
their own internal regulations (for example, rules of procedure of Eurojust). Some
characteristic features of internal regulations (rules of procedure) are: they adjust do-
mestic structure and functioning of relevant institution, authority or EU body; they
are intended to regulate only internal life of a particular institution, authority or body;
they are legally binding for the members and staff of the relevant institution, authority
or body; they may contain provisions that confer rights on other subjects, including
natural and legal persons entering into a relationship with relevant institutions, bodies
or EU authorities.

Institutional acts sui generis (of special order) should be considered separately.
As a general rule, EU institutions must consolidate their orders only in the forms
stipulated by the constituent documents, i.e., in the form of “legal acts of the Union”
envisaged by Art. 288 of the TFEU (regulations, directives, decisions, recommen-
dations and conclusions stated above), as well as in the form of their own “internal
policies”, “targets” and “instructions” of the European Central Bank (to be discussed
below). In practice, these forms were not enough, and EU institutions “invented” an
arsenal of additional forms called acts sui generis in the European legal doctrine (as
for A. Masson (2008) — “acts not provided for in the Treaties” or “acts beyond the
nomenclature”).

There are some special features of the acts sui generis.

They:

a) are issued by the EU institutions in the forms not stipulated by the constituent
documents of the EU;

b) are not legally binding for other subjects;

c) feature either preparatory or program nature (issued in the course of preparation
of regulations, directives, and decisions — legally binding legal acts of the Union), or
political nature (reflect political position of an institution on a particular issue).

Before submitting a new draft of legislative acts to the European Parliament and
the Council, the European Commission publishes the legislative program and the so-
called “consultation documents” in the form of “white papers” (French — livre blanc),
“green papers” (French — livre vert) and “communication” (in English and French).
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These documents should also be sent to the parliaments of all member states. The
Commission shall organize a broad public discussion on possible options for EU ac-
tion and determine its own political and legal approaches to solution of various issues
through consultation documents. It should be noted that there are also communica-
tions used as instruments of interpretation of certain provisions of the constituent
documents, or other sources of legally binding EU law.

Resolutions and declarations are issued as political sui generis acts. For example,
the adoption of legally binding Charter of the European Union on the fundamental
rights preceded the adoption of such instruments as the Joint Declaration of the Euro-
pean Parliament, the Council and the Commission of 3 April, 1977. These documents
underlined the top priority of compliance with fundamental rights in the framework
of the European Union, and of the Declaration of Basic rights and freedoms, approved
by resolution of the European Parliament on 12 April, 1989.

Following the meeting, EU institutions take “conclusions” (English, French con-
clusions), which should not be confused with an “opinion” as a form of legal acts of
the Union (French — avis).

Proceeding from the above, we can conclude that in their legal characteristics sui
generis acts:

a) usually serve as “pre-juridical” acts predicting adoption of legally binding in-
struments; they are similar to the above mentioned recommendations of the Union;

b) in institutional practice there have been cases of official interpretation by sui
generis acts of legal norms that affect the legal position of Member States, citizens
and legal entities; the European Court of Justice admits the possibility of appealing
against sui generis acts by stakeholders, including through submission of claims for
cancellation of such acts (C-242/00 “Allemagne vs Commission.”);

c) are able to serve as sources of “soft law”, i.e. recommendatory provisions in-
tended for voluntary application.

The European Central Bank (the ECB) is the Institute of the EU responsible for
development and conduct of a single monetary policy of the European Union within
the euro area. Within its powers, it issues legal acts of the Union in the form of regula-
tions, decisions, recommendations and conclusions. The only exception is a directive.
Instead of it, the ECB has the right to issue the «guidelines» (French — orientation) in
accordance with the constituent documents of the EU.

In accordance with Art. 14.3 of the Protocol on the Statute of the European System
of Central Banks and the European Central Bank, the ECB “guidelines” are the acts
adopted for implementation of ECB tasks in the area of monetary policy; they are
legally binding for the central banks of the Member States that adopted the euro. A
special place in the system of these acts is occupied by ECB instructions, which have
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the same purpose and the same legal nature as the guidelines. However, there is a dif-
ference — guidelines come from the highest governing body of the ECB (Governing
Council) while the instructions are adopted by the ongoing management authority
of the ECB (the Directorate). Thus, the ECB instructions complement and elaborate
guidelines. They are not usually published in the ‘Official Journal’.

Inter-institutional agreements are also secondary law sources of contractual na-
ture.

In accordance with Art. 295 of the TFEU, the European Parliament, the Council
and the Commission consult each other and organize a procedure for their cooperation
under mutual agreement. To this end, they may enter into binding inter-institutional
agreements subject to the Treaties.

Therefore, it comes out that the inter-institutional agreements:

a) are Treaties concluded between the EU institutions;

b) are mostly triple, rather than bilateral (concluded between EU institutions hav-
ing legislative and executive functions);

¢) are similar in purpose and content to domestic regulations (procedural rules) and
contain detailed rules of procedural nature, but, at the same time, are focused on con-
cretizing the procedures of joint activities and cooperation between EU institutions in
all or in certain spheres;

d) are expressly stipulated in the constituent documents as viable and binding;

d) cannot contradict the EU constituent documents as sources of secondary law.

An example of inter-institutional agreements can be special agreement on juridical
methods concluded between the European Parliament and the Council in 1998 — the
Inter-institutional treaty on common guidelines on editorial quality of the Community
legislation. The adoption of this agreement was preconditioned by the fact that legal
acts of the EU had very complex juridical language, numerous blanket regulations
referring to other acts; the need to improve the quality of presentation of legal norms
of the Union, to make them understandable not only for lawyers, but also for ordi-
nary public. According to this document, “the provisions of acts should be formulated
concisely,” “should avoid too long articles and sentences, complex formulations if no
direct need in them exists.” In 2003, the European Parliament, the Council and the
Commission signed another inter-institutional treaty with the original name “Mieux

legiferer” (Better quality of legislative activity).

An important role in the development of the EU legislation is also played by Trea-
ties into which the Union, as a subject of international law, enters with other (third)
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countries and international organizations. A term “international treaty” (Section V
“International treaties”, fifth part “A Foreign political activity of the Union” of the
TFEU) is used as a general name.

In accordance with the norms set forth in this section of the TFEU, the Union may
enter into agreements with one or more third countries or international organizations
when stipulated by the Treaties, as well as in cases when an agreement is either nec-
essary for the achievements of one of the purposes set out in the treaties subject to the
Union’s policy, or is provided for in a legally binding act of the Union, or likely to
affect common rules or alter their action.

Agreements/treaties concluded by the Union are binding on the Union institutions
and Member States. Article 217 of the TFEU says that the Union may conclude agree-
ments with one or more third countries or international organizations on establishing
an association characterized by reciprocal rights and obligations, joint actions and
special procedures.

International treaties of the EU may be unilateral or multilateral (e.g. Treaties and
conventions concluded by EU within the framework of the UN, WTO, the Council of
Europe and other international organizations).

Regarding nuclear energy, similar agreements are concluded by the Union institu-
tions of behalf of Euratom (on the basis of Article 10 “External Relations” of Section
IT “Regulations on facilitation of progress in the sphere of nuclear energy” of the TE
as amended by the Treaty of Lisbon).

In accordance with Article 216 of the TFEU, international treaties of the EU are
binding for the EU institutions and all MSs. A principle of direct action established by
the case law of the European Court of Justice (C-192/89 “Sevince”) applies to interna-
tional treaties of the EU. Norms of international treaties of the EU, which consolidate
a “clear and precise obligation”, are able to confer rights and responsibilities directly
on individuals and legal entities, not just on the European Union and Member States
(C-416/96 “Eddline EI-Yassini”).

Exceptions are agreements concluded by the EU and the WTO. As pointed out
by the Court of the European Union, such documents are aimed at creating mutual
commitments between the European Union in general and other (third) countries —
its counterparts and partners in the WTO. Rights and obligations of individuals and
legal entities being the parties of these agreements should be determined by legal acts
issued on their basis by EU institutions or authorities of the Member States within the
framework of their competence (C-93/02P “Biret International”).

EU international treaties outrank regulations, directives and other legal acts by
their legal force. At the same time, the EU international treaties cannot contradict
the sources of primary law. To this end, Art. 218 of the TFEU stipulates that Member
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States, the European Parliament, the Council or the Commission may receive an opin-
ion of the Court on compliance of the planned arrangements with the Treaties (in case
of negative conclusions of the Court, the planned treaty cannot enter into force unless
the Treaties are amended or revised).

A special category of sources of secondary law is the joint acts of Member States.
They are similar to the constituent instruments as a source of the EU primary law (in
terms of procedure of adoption). However, in contrast to the TEU and the TFEU, joint
acts are not endowed with the highest legal power in the EU legislation. They: a) can-
not contradict the legal acts of the Union issued by its institutions; b) shall be adopted
directly by consensus of the Member States rather than issued by institutions, bodies,
and agencies of the European Union.

In this regard, the European legal doctrine often separates joint acts of the Member
States into a separate category of sources of the European law, inferior in power to
secondary law — a “supplementary law” (French — droit complementaire).

Joint acts of Member States are adopted in the following cases:

a) when the constituent documents of the EU provide for adoption of certain meas-
ures not by institutions, bodies, or the Union authorities, but directly by Member
States under common agreement (an example is a situation when, in accordance with
articles 253 and 254 of the TFEU, members of the European Court of Justice are ap-
pointed by common accord of the governments of MSs;

b) acts on the appointment of EU officials, respectively, are formalized as “deci-
sions of conference of Member States government representatives”;

¢) joint acts of MSs may also be issued in case of the lack of specific guidance
in the constituent instruments, in particular, when there is a need to establish har-
monized rules on the issues for which the EU institutions do not have lawmaking
powers. Therefore, in 1980 the MSs concluded a Convention on the law applicable to
contractual obligations for the establishment of uniform rules of international private
law, subsequently authorized for interpretation by the European Court of Justice. Over
time, the document was amended by Regulation (EU) No. 593/2008 of the European
Parliament and of the Council of 17 June 2008 on the law applicable to contractual
obligations (Rome I)).

It may be concluded from the above that joint acts of the Member States:

a) are considered acts adopted by the Member States on the basis and (or) in addi-
tion to the constituent instruments of the EU;

b) refer to the secondary law, because they cannot contradict the constituent instru-
ments of the EU and the Charter of Fundamental Rights;

¢) must not conflict with legal acts of the EU issued on behalf of the EU institu-
tions, and may subsequently be canceled and replaced by the latter; may be both legal-
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ly binding (as a rule, are formalized by joint decisions of Member States’ governments
or conventions between them), and advisory (normally adopted as resolutions).

The role of joint acts of MSs in the EU legal system is limited and continues to
decline in proportion to the expansion of the EU competence and joint acts previously
adopted by the Member States in the form of conventions are replaced with legislative
acts of the European Union in the form of regulations, directives, and decisions.

2.1.4. Other sources of the EU law

A special group of sources of the European law is the case law. It consists of a set
of legal provisions established by the European Court of Justice.

Case law as a source of law is differently assessed by the representatives of various
law schools and legal systems (Y. Orlova, 2014; et al.). The EU legislation is not case
law in the proper sense understood by the common law countries.

It should be noted that it makes extensive use of the experience gained by jurispru-
dence of the European Union for resolution of current problems and disputes, as well
as settlement of vital issues of European integration.

The role of the ECJ is to ensure “observance of law” in the course of interpretation
and application of the constituent documents, as well as other sources of European
law based on them. This activity is carried out by the Court in considering specific
cases falling within its jurisdiction (claims against Member States, institutions, bod-
ies, agencies of the EU, prejudicial requests of courts of the Member States).

During the consideration of cases the Court gives official (normative) interpreta-
tion of the EU law. Legal positions worked out by the Court form judicial provisions
which in civil law countries are usually called jurisprudence. The Court refers to these
legal provisions in its subsequent decisions. The same is done by the courts of all
Member States governed by the precedents of the European Court of Justice in cases
related to the application of the European law.

Since its inception, the Court resorted to its authorities to interpret in a very broad
manner — for the purpose of clarifying the meaning of existing law, and in order to de-
rive new principles and norms of law binding on Member States, other EU institutions
and all other subjects of European law.

Fundamental principles governing the interaction of the European law and the law
of Member States — principles of supremacy and direct effect of the EU law — gained
their legal consolidation in legal precedents of the Court. The same applies to the
principle of legal certainty, the principle of legitimate expectations, and other legal
provisions called by the Court as “general principles of the Union law.”

These are the legal precedents of the Court that formulated definitions for many
key concepts used in the EU constituent documents: the concepts of “capital”, “public
order”, the “goods”, etc.
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The legal precedents of the European Court of Justice may gain real norm-creat-
ing nature while interpreting legal acts of the Union, i.e. sources of secondary law
issued by the other juridical institutions of the EU (S. Tumanyants, 2015; M. Entin,
2009; et al.). Since legal precedents of the Court have not only interpretative but
also a norm-creating nature, they are also officially referred to as case law in the
English-language sources. Therefore, terms “legal precedents” and “case law” in the
European law are synonymous.

Although the Court is not formally bound by its precedents (can adjust them and
supplement them with new rules), in its subsequent decisions it regularly refers to
them as the “established jurisprudence” (French — Jurisprudence bien etablie), or the
“established case law” (the same).

Thus, the case law of the EU:

a) comprises diverse principles and norms of the European law created in the
course of interpretative activities of the Court;

b) clarifies and complements other norms of the legal system contained in the
constituent documents, regulations, directives and other sources of primary and sec-
ondary law;

¢) since the case law is established by the Court in the course of official interpreta-
tion of other sources of European law, case law provisions have the same legal force
as the provisions of primary or secondary law sources from which they have been
derived.

The main source of case law is judicial decisions / court judgments. At the same
time they should not be confused with the above mentioned “decisions” as a form of
legal acts of the Union within the meaning of Art. 288 of the TFEU relating to the
secondary law sources.

The European Court of Justice can also issue: a) rulings (they refer to matters of
procedure and do not make an independent contribution to formation of new case law)
and b) conclusions (a court assesses compliance of draft international agreements of
the European Union with third countries with the constituent instruments; they are
binding and able to contain new legal positions).

Because rulings and conclusions of the European Court of Justice are not only
law enforcement acts but also law-making acts, they, as a general rule, are officially
translated into all 23 official languages of the European Union and published in these
languages (Art. 30 of Procedural Rules of the Court). The operative parts of these acts
are published in the Official Journal of the European Union (C series). The official or-
gan of the ECJ — The European Court Reports abbreviated as ECR (French — Recueil
de la jurisprudence) is specially designated for publication of the full texts of judg-
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ments, conclusions and rulings. Case law of European Court of Justice is summarized
in annual reports containing an abstract of its activities over the past calendar year.

General principles of the EU law (to be discussed below) also fall into the EU
sources of law.
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